
ESSAY XII

Law and Legitimacy
Why Some Commands Are Obeyed and Others Resisted

CENTRAL ARGUMENT

Legitimate law does not merely demand submission. It exposes its claim to public
judgment, constrains the officials who enforce it, and preserves lawful routes through
which the governed can contest, revise, and, in extreme cases, refuse it.

Abstract

A legal system can exist without being legitimate. It can enact rules, main-
tain courts, collect taxes, imprison offenders, register property, and compel
obedience while lacking a justified claim to rule. This distinction is central
to political and legal philosophy. Legality concerns whether a norm belongs
to a recognized legal order. Effectiveness concerns whether institutions can
secure compliance. Legitimacy concerns whether the exercise of public power
deserves recognition as authoritative rather than merely coercive. These di-
mensions often overlap, but they are not identical. A regime may be effective
and illegitimate, legal and unjust, popular and arbitrary, procedurally regular
and substantively oppressive. This paper examines why some commands
are treated as binding while others are evaded, contested, or resisted. It
analyzes coercion, habit, self-interest, coordination, political identity, social
recognition, consent, fair play, public reason, procedural justice, institutional
performance, democratic participation, equality, jurisdiction, and historical
inheritance. It distinguishes descriptive legitimacy-the belief that an order
has a right to rule-from normative legitimacythe justified possession of that
right. It argues that no single source, including consent, democracy, legality,
tradition, or beneficial outcomes, is sufficient by itself. The paper develops
a composite account. A legal order approaches legitimacy when it can pub-
licly justify its authority to those subject to it; when its rules are intelligible,
general, prospective, and relatively stable; when officials remain within juris-
diction; when procedures provide voice, evidence, impartial judgment, and
appeal; when burdens and protections are reciprocal; when minorities retain
standing against majorities; when coercion is necessary and proportionate;
when institutions are capable of correction; and when public power is not
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converted into private advantage. Legitimacy therefore depends not upon
the elimination of force but upon the subjection of force to reasons, limits,
procedures, and remedies. Resistance is not the simple opposite of legitimacy.
Some resistance is selfish evasion of justified obligation. Some obedience is
merely fear. Some institutions retain partial legitimacy despite serious defects,
while others preserve legal form after their moral authority has collapsed.
The decisive question is not whether people obey, but what explains their
obedience and what standards the command accepts when challenged. Legiti-
mate law does not merely demand submission. It exposes its claim to public
judgment, constrains the officials who enforce it, and preserves lawful routes
through which the governed can contest, revise, and, in extreme cases, refuse
it.

Keywords: legitimacy, legal authority, obedience, resistance, consent, coercion, pro-
cedural justice, democracy, public reason, jurisdiction, civil disobedience, rule of
law

Introduction: The Command That Asks to Be Believed

Every command contains an immediate practical question: what will happen
if I refuse? Legal commands add a second question: by what right are
you entitled to direct me? The first question concerns power. The second
concerns legitimacy. A person may surrender property to an armed robber
because the threat is credible. That surrender is compliance, not recognition
of authority. A worker may follow an arbitrary order to avoid dismissal. A
citizen may pay a tax because penalties are severe. A prisoner may obey
a guard because resistance is futile. In each case, conduct may conform
to a command even when the command is not accepted as rightful. Law
cannot function through force alone. No government possesses enough
officers, courts, surveillance, and prisons to compel every person at every
moment. Durable order depends upon ordinary cooperation: people stop at
signals, file records, honor judgments, appear when summoned, recognize
offices, transfer property through prescribed forms, and accept countless small
inconveniences without direct supervision. The legal system survives because
most commands are followed before force is used. Yet voluntary compliance
does not prove legitimacy. Habit may resemble allegiance. Fear may become
quiet. Propaganda may manufacture apparent consent. Material dependency
may make refusal impossible. A population may obey while privately judging
the order corrupt, alien, or unjust. The philosophical problem of legitimacy
begins at this divide. It asks when organized power becomes authority, when
authority generates obligation, and when law loses the right to demand
obedience. It also asks a more difficult question: who decides that legitimacy
has failed? If every person may treat private conviction as final, public order
dissolves into incompatible sovereignties. If institutions alone determine their
own legitimacy, domination becomes selfcertifying. The thesis of this paper is
that legitimacy is a disciplined relation between public power and the persons
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subject to it. It is neither a psychological feeling nor a ceremonial title. It is a
justified claim to govern within limits. That claim must be expressed through
institutions capable of giving reasons, respecting jurisdiction, applying rules
with relative equality, accepting review, correcting error, and preserving the
agency of those governed. The command becomes legitimate not when
resistance disappears, but when power can answer resistance without relying
only upon the fact that it can win.

Three Questions: Existence, Effectiveness, and Legitimacy

Legal analysis becomes confused when three separate questions are treated
as one. The first is existence: is this rule legally valid within the relevant
system? The answer may depend upon constitutional procedure, legislative
enactment, judicial precedent, administrative authority, or recognized custom.
A statute can be legally valid even when it is foolish, discriminatory, or cruel.
The second is effectiveness: does the rule shape conduct? A valid rule that
is ignored, unenforced, or practically impossible may exist on paper while
lacking social force. Conversely, an unofficial practice may govern behavior
more effectively than formal law. The third is legitimacy: does the institution
possess a justified right to issue and enforce the rule? This question cannot
be settled merely by pointing to enactment or compliance. It concerns the
moral and political quality of the authority itself. These categories produce
several possible combinations. A rule may be valid, effective, and legitimate.
A traffic regulation enacted through lawful procedure, clearly published,
reasonably designed for safety, and impartially enforced ordinarily occupies
this position. A rule may be valid and effective but illegitimate, as when a
legal order enforces racial hierarchy or suppresses political opposition through
formally enacted statutes. A rule may be valid and legitimate but ineffective
because institutions lack capacity. A command may be effective without being
legal or legitimate, as with organized extortion. A revolutionary authority
may acquire practical control before its legal status is settled. An inherited
constitution may remain legally operative while public belief in its justice
weakens. The distinctions matter because each defect requires a different
remedy. Invalidity may require judicial nullification. Ineffectiveness may
require administrative reform. Illegitimacy may require public justification,
redistribution of power, constitutional change, or resistance. A mature legal
order must therefore examine not only whether its commands were properly
issued, but whether the procedures and institutions authorizing them deserve
continued recognition.

Power, Authority, and the Right to Rule

Power is the capacity to alter another person’s field of action. It may operate
through force, wealth, information, status, dependency, persuasion, or control
of institutions. Authority is a narrower relation. It is the recognized entitle-
ment to direct conduct or settle a question. A physician may possess authority
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within diagnosis because of expertise. A judge possesses authority within a
court because of office and jurisdiction. A parent possesses limited authority
over a child because of responsibility and dependency. None of these forms is
unlimited.

Expertise does not authorize political command. Judicial office does not
authorize private control. Parental responsibility does not create ownership.
Political authority claims something broader: the right to make and enforce
collectively binding decisions. It assigns burdens to persons who may disagree.
It uses public force. It acts in the name of a community rather than as a
private negotiator. The right to rule is therefore not merely the permission
to offer advice. It includes a claimed power to preempt private judgment
in specified domains. When a court enters judgment, the losing party is not
invited to treat the result as one opinion among others. When a legislature
imposes a tax, each taxpayer is not permitted to determine individually
whether the public purpose is wise. Law settles questions provisionally so
that collective life can continue. This preemptive feature gives authority
its practical value and its moral danger. Without authoritative settlement,
conflict may become permanent. With excessive authority, settlement becomes
domination. Legitimacy must explain why public institutions may sometimes
displace private decision while remaining accountable to the persons whose
decisions they displace. The answer cannot be that the state is stronger.
Strength explains capacity, not right.

Compliance, Obedience, and Obligation

Compliance is behavioral conformity. Obedience is compliance because a
command has been issued by someone regarded as entitled to command.
Obligation is the normative judgment that one ought to comply. These states
often coincide, but they can diverge. A driver may follow a speed limit only
because police are visible. That is strategic compliance. Another may follow it
because traffic rules are necessary for reciprocal safety. That conduct reflects
obligation. A third may regard the particular limit as misguided but obey
because lawful institutions possess a provisional authority to coordinate public
conduct. That is obedience grounded in institutional legitimacy rather than
agreement with every rule. The distinction prevents two errors. The first
treats all compliance as proof of consent. It is not. Persons comply for fear,
convenience, resignation, dependency, and lack of alternatives. The second
treats all disagreement as absence of obligation. Citizens can judge a law
imperfect while accepting a general duty to obey a legitimate system. Political
obligation is rarely absolute. A legitimate order may create presumptive
reasons for obedience without making every command binding in every
circumstance. The presumption can be defeated by grave injustice, lack
of jurisdiction, violation of basic rights, discriminatory enforcement, or the
destruction of lawful remedies.
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The serious question is therefore not whether law generates unconditional
obedience. It is what kind of reason law supplies, how strong that reason is,
and what conditions cancel it.

The Architecture of Acceptance

Legal orders secure compliance through several mechanisms at once. Co-
ercion deters. Habit normalizes. Benefits encourage cooperation. Identity
creates attachment. Procedure creates trust. Ideology supplies narratives.
Institutions coordinate expectations. Moral judgment produces a sense of duty.
No single mechanism explains the whole structure. A government relying
only on fear must constantly display force. A government relying only on
tradition may collapse when inherited symbols lose credibility. A government
relying only on performance becomes vulnerable when prosperity ends. A
government relying only on elections may remain oppressive between elec-
tions. A government relying only on moral consensus cannot govern a plural
society in which citizens disagree about religion, virtue, property, family, pun-
ishment, and equality. Legitimacy is therefore architectural. It arises from the
relation among sources of acceptance and the constraints placed upon them.
Procedures matter because outcomes are disputed. Rights matter because ma-
jorities can dominate. Performance matters because institutions that cannot
protect or administer lose practical credibility. Public reason matters because
force without explanation treats persons as objects. Historical continuity mat-
ters because political life cannot be rebuilt from nothing in every generation.
Revisability matters because continuity without correction fossilizes injustice.
The strongest order is not the one that eliminates disagreement. It is the one
that organizes disagreement without converting every conflict into civil war
or every settlement into permanent defeat (Rawls 1999).

Fear and Coercive Compliance

Coercion is inseparable from law. Fines, seizure, detention, injunction, and
imprisonment are not accidental features. They are institutional consequences
backed, ultimately, by force. Coercion can produce order. It can also produce
silence mistaken for consent. A population may obey because surveillance is
pervasive, penalties are unpredictable, employment depends upon political
conformity, or families may suffer for individual dissent. Such a regime can
appear stable. Streets may be orderly. Taxes may be collected. Public criticism
may be rare. None of this establishes legitimacy. It establishes the cost of
refusal. Fear is administratively expensive and politically corrosive. It requires
monitoring, informants, exemplary punishment, control of information, and
the destruction of independent institutions. It also changes the character of
obedience. Citizens become subjects who calculate risk rather than partici-
pants who recognize authority. Yet even legitimate systems use coercion. The
relevant distinction is not force versus no force. It is disciplined force versus
arbitrary force. Legitimate coercion must have lawful purpose, jurisdiction,
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necessity, proportionality, evidence, review, and remedy. The person subjected
to force must remain a legal subject capable of contesting the action, not
merely the object upon which power operates. Coercion becomes illegitimate
when it is used to compensate for the absence of justification, when it protects
officials from accountability, or when its severity exceeds the public purpose
it claims to serve.

Habit, Routine, and the Normality of Rule

Much obedience is neither fearful nor reflective. It is habitual. People use
official documents, accept currencies, recognize property boundaries, observe
court dates, and follow administrative forms because these practices are
ordinary. The legal environment becomes part of the background structure
of life. It is encountered less as a command than as the way things are done.
Habit reduces the cost of governance. It stabilizes expectations and allows
institutions to operate without constant justification. But it also conceals
authority. Practices can persist long after their reasons have disappeared.
Categories created for one historical purpose may continue to distribute status
and burden under the appearance of neutrality. The normality of an institution
is therefore weak evidence of legitimacy. Slavery, segregation, exclusion of
women from political life, hereditary privilege, and colonial administration
were once normalized within legal orders. Their familiarity made them
durable; it did not make them just. A legitimate system cannot demand that
every citizen reconsider every rule every day. It must, however, preserve
institutions through which habitual arrangements can be made visible and
criticized. Constitutional litigation, legislative review, investigative journalism,
public inquiry, scholarship, protest, and democratic contestation interrupt the
moral sleep of routine. Habit is useful for continuity. It is dangerous when
continuity becomes its own justification.

Interest, Benefit, and Strategic Cooperation

Persons often obey because cooperation is advantageous. Law protects con-
tracts, stabilizes property, organizes infrastructure, reduces violence, and
supplies services that individuals cannot easily produce alone. Compliance
becomes a rational exchange: restraint is accepted in return for security and
predictable benefit.

This explanation captures an important part of political order. People
are more likely to recognize institutions that work. Chronic corruption, ad-
ministrative failure, uncontrolled violence, and economic collapse weaken
allegiance because the state no longer performs the functions used to justify its
burdens. Interest, however, cannot be the complete foundation of legitimacy.
A system may benefit one class by exploiting another. A colonial administra-
tion may build roads while denying political membership. An authoritarian
government may produce growth while suppressing dissent. A criminal or-
ganization may provide protection within territory it also terrorizes. Benefit
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must therefore be examined distributively. Who receives protection? Who
bears the cost? Who defines the public good? Are benefits delivered as rights
of equal membership or as favors exchanged for loyalty? Strategic cooperation
is also unstable. If citizens obey only while personally advantaged, political
obligation becomes a market transaction. Taxes, environmental regulation,
public health measures, and social insurance often require persons to accept
immediate costs for benefits distributed across strangers or future generations.
Legitimacy converts some interests into obligations by placing them within
a reciprocal public structure. It does not abolish self-interest. It disciplines
self-interest through rules that can be justified beyond the strongest coalition.

Coordination and the Public Value of Settled Rules

Many legal rules are legitimate not because one substantive choice is morally
superior, but because a common choice is necessary. Traffic may move on
either side of the road. What matters is that everyone follows the same
convention. Filing deadlines, technical standards, recording systems, and
procedural forms coordinate conduct among strangers. The value lies in settle-
ment itself. This coordinative function creates a strong reason for obedience.
A person who rejects every rule that differs from private preference imposes
costs upon others who rely upon shared expectations. The freedom to choose
independently can destroy the conditions under which everyone acts safely
and predictably. Coordination does not authorize arbitrary government. A set-
tled rule can still distribute costs unfairly, exclude persons from participation,
or become obsolete. Nor does the need for settlement identify who should
decide. Technical questions may justify expert administration; questions of
rights and burden require broader public accountability. The legitimacy of
coordinative law therefore depends upon competence, publicity, accessibility,
and revisability. Citizens must know the rule, be capable of following it, and
possess routes to challenge unreasonable burdens. Coordination generates
authority only within the problem it is designed to solve.

Identity, Membership, and Political Attachment

People obey institutions partly because they understand themselves as mem-
bers of a political community. Law is experienced not as an external command
but as the decision of a collective to which the person belongs. This at-
tachment may arise from citizenship, history, language, shared institutions,
constitutional ideals, or participation in public life. It can motivate sacrifice
beyond immediate self-interest. Citizens pay taxes, serve on juries, accept
electoral defeat, and support public institutions because they regard the po-
litical order as partly theirs. Membership strengthens legitimacy when it is
inclusive and reciprocal. It weakens legitimacy when belonging is defined
through race, religion, ancestry, caste, or ideological conformity. A state
that calls some persons citizens while treating them as permanent suspects
offers membership in name while withholding standing in practice. Political
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identity is also dangerous when it makes criticism appear disloyal. Legitimate
membership must include the right to judge the community. Patriotism that
requires silence converts attachment into discipline. The deepest form of po-
litical belonging is not emotional identification with rulers. It is participation
in an order where one can say "our law" without denying that the law may be
wrong and must be changed.

Recognition and the Social Reality of Authority

Authority depends upon recognition. Officials act as officials because institu-
tions, citizens, and other officials treat their acts as carrying public significance.
A judge’s words have legal effect because the office, procedure, and record are
recognized. The same words spoken by a private person do not. Recognition
explains how authority becomes socially real. It does not establish that the
authority is justified. An oppressive regime may be widely recognized. A
hereditary ruler may be treated as sacred. A bureaucracy may maintain obe-
dience through deeply internalized status hierarchies. Descriptive legitimacy
exists when people believe an order has a right to rule. Normative legitimacy
exists when that belief is warranted. The distinction matters because political
philosophy must be capable of criticizing successful domination. If legiti-
macy meant only accepted rule, no accepted injustice could be condemned as
illegitimate until belief had already changed.

At the same time, normative legitimacy cannot ignore recognition. An
institution that is morally well designed but rejected by nearly everyone
may be unable to govern, coordinate, or protect. The absence of social
recognition can make legitimate purposes ineffective. A stable order therefore
requires both justification and recognition. Recognition without justification
is domination made normal. Justification without recognition is authority
without practical existence.

Weber’s Types of Legitimate Domination

Max Weber distinguished three ideal types of legitimate domination: tradi-
tional, charismatic, and legal-rational. The typology is descriptive. It explains
the grounds upon which people believe authority to be rightful. Traditional
authority rests upon inherited practice: obedience is owed because the order
is ancient, customary, or sanctified by continuity. Charismatic authority rests
upon devotion to an exceptional person believed to possess extraordinary
qualities. Legal-rational authority rests upon impersonal rules and offices:
obedience is directed not to the private person of the official but to the legally
defined authority of the role. Modern states combine these types. Constitu-
tional offices are legal-rational, but national symbols draw upon tradition,
and political leaders often cultivate charisma. Crises can shift the balance.
Bureaucratic systems may seek charismatic leadership when procedure ap-
pears weak; charismatic movements may later institutionalize themselves
through law. Weber’s framework shows that legitimacy is sociologically plural.
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People may accept the same command for different reasons. It also reveals
the transition from personal rule to office-based administration. Its limit is
equally important. A population’s belief in authority does not prove that
authority deserves recognition. Weber explains how domination is stabilized.
Normative theory must still judge the grounds of that stabilization (Weber
1978).

Tradition: Continuity and Inheritance

Traditional authority draws strength from continuity. Institutions inherited
across generations carry accumulated knowledge, symbolic meaning, and
practical familiarity. They connect present persons to a political history they
did not create. Tradition can reduce arbitrariness by preventing each ruler
from inventing power anew. Ceremonies, constitutional conventions, judicial
practices, and local customs may restrain officials precisely because they are
older than current ambition.

But age is not justification. Traditions preserve domination as efficiently
as wisdom. Hereditary privilege, patriarchal authority, caste, racial hierarchy,
and religious exclusion can become durable because they are embedded in
inherited forms. The legitimate question is not whether an institution is
traditional, but what the tradition does. Does it stabilize limits upon power
or sanctify exemption from limits? Does it preserve memory of injury or
command silence about injury? Can those governed revise it, or are they told
that the past has permanent jurisdiction over the present? Tradition deserves
presumptive respect when it embodies tested practices compatible with equal
standing and public reason. It loses authority when continuity becomes a
shield against judgment.

Charisma: The Person Who Becomes the Rule

Charismatic authority arises when followers invest a leader with exceptional
significance. The leader appears to embody courage, revelation, national
destiny, revolutionary purity, or personal authenticity. Ordinary procedure
is treated as too slow or corrupt for the urgency of the mission. Charisma
can disrupt stagnant institutions. It can mobilize persons against colonialism,
dictatorship, or entrenched injustice. It can also destroy institutional restraint.
The danger appears when loyalty to the person replaces loyalty to public
standards. Criticism becomes betrayal. Personal intuition displaces evidence.
Emergency becomes permanent. Offices are filled according to devotion
rather than competence. The leader’s private interests merge with the state.
Charisma is unstable because it depends upon continued belief in exceptional
success. Failure must then be denied, blamed upon enemies, or answered
with intensified performance. The movement becomes theatrical because the
image of authority must be constantly renewed. Legitimate political order
may contain charismatic leadership, but it must refuse charismatic sovereignty.
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No person should become the final source of law. The leader must remain
within institutions capable of surviving, correcting, and replacing them.

Legal-Rational Authority: Office, Procedure, and Impersonality

Legal-rational authority is the characteristic form of modern administration.
Power is attached to office, defined by rule, and exercised through procedure.
The official acts not because of birth or personal sanctity but because a legal
order specifies competence. This structure has major advantages. It allows
continuity beyond individual rulers. It makes authority predictable. It permits
specialization. It distinguishes public role from private person. It provides
standards by which an act can be challenged as ultra vires-beyond lawful
power.

Impersonality, however, can conceal domination. Bureaucratic decisions
may cause severe harm while no individual appears responsible. Rules can
be discriminatory in design yet neutral in language. Technical complexity
can exclude the people most affected. Procedure can become an instrument
for exhausting opposition rather than hearing it. Legal-rational authority is
therefore not self-legitimating. Correct form matters, but form must remain
connected to public purpose, equality, reason-giving, and remedy. Bureau-
cracy becomes legitimate when impersonality limits favoritism. It becomes
illegitimate when impersonality erases the person.

The Limits of Descriptive Legitimacy

Descriptive legitimacy measures belief: do subjects regard the order as right-
ful? This is indispensable for political sociology. Belief affects stability, com-
pliance, and institutional resilience. Normative legitimacy asks a different
question: should the order be regarded as rightful? The two can diverge
because belief is shaped by education, religion, media, fear, economic depen-
dence, inherited status, and restricted information. Persons may sincerely
accept institutions that deny them equal standing. Others may reject legiti-
mate institutions because of misinformation, prejudice, or refusal to accept
lawful defeat. A theory that reduces legitimacy to belief cannot distinguish
persuasion from manipulation or recognition from ideological capture. A
theory that ignores belief cannot explain why justified institutions fail. The
proper relation is critical rather than reductive. Public belief is evidence about
legitimacy, especially when sustained across free, informed, and equal partici-
pation. It is not final proof. Belief must be examined under the conditions in
which it was formed.
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Consent and the Problem of Original Authorization

Consent appears to offer the clearest basis of legitimacy. A person is ordinarily
bound by agreements freely made. If political authority could be traced to
consent, the problem of coercion would seem resolved: law would govern
because the governed authorized it. The difficulty is that most citizens never
expressly consent to the state. They are born within an established territory,
assigned legal status, educated through public institutions, and subjected
to laws before they possess capacity to agree. They cannot reject taxation,
criminal law, or jurisdiction merely by declaring nonconsent. Historical social
contracts rarely occurred as literal events. Even where constitutions were
ratified, the participating population was often limited, later generations were
absent, and dissenters remained subject to the result. Political institutions
reproduce themselves across persons who did not create them. Consent
therefore cannot function as a simple historical fact. At most, it provides
several different arguments: actual consent by participation; tacit consent
through residence or benefit; hypothetical consent under fair conditions; and
continuing democratic authorization through institutions of representation
and contestation. Each argument captures part of legitimate rule. None
eliminates the problem of unchosen authority (Locke 1988; Simmons 1979).

Express Consent

Express consent is explicit authorization. Naturalization oaths, voluntary
public office, military enlistment, contracts with the state, and participation
in certain legal arrangements can create specific obligations. Its strength is
clarity. The person has performed an identifiable act indicating acceptance.
Its weakness is scope. Consent to one role does not authorize every exercise
of state power. A public employee does not thereby endorse all legislation.
A voter does not consent to every possible result. A person who applies
for a license accepts the regulatory framework of the activity but does not
surrender unrelated rights. Express consent also depends upon voluntariness.
Agreement extracted under severe dependency, deception, or absence of
meaningful alternatives has diminished authority. Clicking an unavoidable
digital form, accepting employment terms necessary for survival, or signing
under threat may satisfy formal procedure without establishing genuine
authorization. Political legitimacy cannot be built entirely from express
consent because the state claims jurisdiction over persons who never perform
a consenting act. Express consent is therefore strongest as a source of local
and role-specific obligation, not as a complete foundation for general political
authority (Buchanan 2002).
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Tacit Consent

Tacit consent is inferred from conduct rather than declared. Classic arguments
claim that residence, use of public roads, acceptance of legal protection, or
participation in elections signifies consent to the political order. The inference
is often too strong. To count as consent, refusal must be reasonably possible.
Leaving one’s country may require abandoning family, language, employment,
property, community, and legal status. Continued residence under such
conditions cannot be treated as freely chosen authorization of every law.

Use of public institutions is similarly ambiguous. A person may rely upon
courts because the state has displaced alternative systems of adjudication.
They may use roads because public authority controls the transportation
network. Acceptance of an unavoidable benefit does not automatically create
comprehensive consent. Voting proves participation, not total endorsement.
A citizen may vote precisely because they judge the system unjust and seek
reform. Abstention is equally ambiguous: it may reflect protest, exclusion,
apathy, or satisfaction. Tacit consent has force only where the conduct clearly
communicates acceptance, the relevant terms are known, and exit or refusal
is genuinely available. Those conditions are rarely sufficient to explain the
entire authority of the state.

Hypothetical Consent and the Test of Reasonableness

Hypothetical consent asks what persons would agree to under fair conditions.
It does not claim that an agreement occurred. It uses imagined agreement
as a test of justification. This approach gains power from impartiality. If
persons did not know their class, race, religion, health, talents, or social
position, they would have reason to choose institutions protecting basic liberty,
fair opportunity, and safeguards against severe disadvantage. The device
exposes arrangements that can be defended only by those who already benefit
from them. But hypothetical agreement can become ventriloquism. The
theorist may attribute to imagined persons whatever principles the theorist
already prefers. Real citizens possess histories, identities, dependencies, and
conceptions of value that cannot be erased without remainder. Hypothetical
consent is therefore best treated as a critical procedure rather than fictional
permission. It asks whether rules could be accepted by persons regarded as
free and equal, not whether an imagined signature transforms coercion into
consent. The test is demanding: can the institution offer reasons that do not
depend upon the listener being weak, excluded, uninformed, or permanently
outvoted?

The Social Contract as a Standard of Criticism

The enduring value of social contract theory lies less in historical origin than in
political judgment. It converts rule from inheritance into a problem requiring
justification. Hobbes emphasizes the need for common power to escape
destructive insecurity. Locke emphasizes limited government, rights, and the
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fiduciary character of political authority. Rousseau emphasizes self-rule and
the danger that obedience to another may be disguised as collective freedom.
Rawls uses a contract device to test principles of justice under conditions
designed to exclude bargaining advantage (Rousseau 1997).

These theories disagree, but they share a structural insight: legitimate
power must be capable of representation as an order among persons, not
merely an order imposed upon them. The contract metaphor also reveals
its own limits. A society is not a single transaction. It includes children,
future generations, dependent persons, noncitizens, and those incapable
of bargaining. Its obligations cannot all be reduced to exchange among
autonomous adults. Used carefully, the social contract is not proof that
consent occurred. It is a demand that institutions justify why persons should
accept common restraints and what protections they receive in return.

Fair Play and Reciprocal Obligation

The principle of fair play holds that persons who benefit from a cooperative
scheme may owe their fair share of its burdens. If others obey laws, pay
taxes, maintain institutions, and restrain private force, a person who accepts
the benefits while refusing every burden may exploit their cooperation. This
argument explains obligations that consent alone cannot. Public order is
a joint achievement. Clean water, disease control, courts, transportation,
emergency services, and defense cannot always be divided into benefits
accepted or rejected individually. Yet fair play requires fairness in both the
scheme and distribution. A deeply unjust order cannot create obligation
merely by providing some benefits. Nor may officials define any imposed
service as a benefit and then demand submission in return. The recipient
must be treated as a participant rather than captive customer. Burdens must
be proportionate, benefits public or fairly distributed, and institutions open to
challenge. Those excluded from protection cannot be condemned for failing
to support the structure that excludes them. Reciprocity supports legitimacy
when cooperation is mutual. It becomes ideology when the weak are told to
sacrifice for an order whose protections are reserved for the powerful.

Public Reason and Justification to the Governed

Public power must be capable of explanation. This requirement follows
from the status of the governed as reasoning agents rather than material
to be managed. Public reason does not require unanimous agreement. In
plural societies, citizens disagree about religion, morality, property, sexuality,
family, punishment, and the good life. A legitimate state cannot wait for
consensus on first principles before acting. It can, however, distinguish public
justification from sectarian assertion. A law restricting liberty should be
defended through reasons connected to rights, harm, equality, security, or
fair cooperation-reasons that citizens can examine without first accepting a
particular revelation or comprehensive doctrine. Public reason also concerns
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form. Reasons must be stated, evidence disclosed where possible, decisions
recorded, and standards capable of consistent application. Secret law and
unexplained discretion deny citizens the materials required for judgment.
Reason-giving does not purify power. Officials can offer rationalizations.
Technical language can obscure political choice. The value of public reason lies
partly in exposure: once reasons are stated, they can be tested for consistency,
evidence, jurisdiction, proportionality, and unequal application. A legitimate
institution does not guarantee that every person will be persuaded. It accepts
the burden of addressing them as someone to whom an answer is owed
(Habermas 1996).

Procedural Justice

People judge institutions not only by outcomes but by the manner in which
decisions are made. Procedure communicates status. A person who loses
after being heard by an impartial decision-maker may accept the result more
readily than one who receives a favorable outcome through arbitrary favor.
The first process recognizes them as a participant in a public order. The second
treats law as access to influence. Procedural justice is not cosmetic. Notice,
opportunity to respond, evidentiary standards, neutrality, explanation, and
appeal reduce error and constrain abuse. They also make coercion intelligible.
But procedure cannot legitimate every outcome. A perfectly organized hearing
cannot justify torture, racial subordination, collective punishment, or denial of
basic personhood. Procedure supplies necessary conditions for legitimacy, not
unlimited moral conversion. The strongest systems connect procedural and
substantive judgment. They use fair process to resolve disagreement while
maintaining boundaries that no ordinary process may cross (Tyler 2006).

Voice, Neutrality, Respect, and Trustworthiness

Four procedural qualities are especially important to perceived and normative
legitimacy: voice, neutrality, respectful treatment, and trustworthy motive.
Voice means that affected persons can present information, challenge claims,
and explain how a decision will burden them. It does not mean that every
preference controls the outcome. It means that the institution receives the
person as a source of reasons.

Neutrality requires consistent standards, honest evaluation of evidence, and
insulation from improper influence. Perfect neutrality is impossible because
law contains interpretation and judgment. The relevant demand is disciplined
impartiality rather than absence of perspective. Respectful treatment con-
cerns dignity in the encounter. Humiliation, contempt, unnecessary force,
and presumption of dishonesty reveal that the person’s standing is condi-
tional. Trustworthiness concerns institutional purpose. Citizens distinguish
mistakes made in pursuit of public duty from decisions designed to enrich
insiders, punish enemies, or conceal failure. Once motive is reasonably judged
corrupt, technical compliance with procedure no longer restores confidence.
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These qualities matter most where officials possess discretion. Legitimacy is
often won or lost in routine encounters long before constitutional doctrine is
invoked.

Generality and Equality Before the Law

Legitimate law ordinarily speaks in general terms. It identifies categories of
conduct and applies standards beyond named enemies or favored persons.
Generality limits vengeance disguised as legislation. It allows persons to
anticipate consequences and exposes selective enforcement. Equality before
the law expresses the principle that office, wealth, identity, or political loyalty
should not exempt a person from public rules. Formal equality is insufficient.
A rule may apply to everyone in language while burdening groups differently
in practice. A prohibition on sleeping in public applies to rich and poor alike,
but its practical target may be those without shelter. A licensing requirement
may appear neutral while excluding people unable to afford fees or navi-
gate complex procedures. Substantive equality therefore asks whether legal
categories track relevant differences and whether burdens are distributed
consistently with equal standing. Equality does not require identical treat-
ment in every case. It requires reasons for difference that can survive public
examination. The decisive test is whether law treats some persons as full
subjects and others as manageable populations.

Reciprocity and the Burden of Mutual Restraint

Law asks individuals to restrain themselves. They may not take property by
force, retaliate privately, ignore contracts, pollute common resources, or use
public institutions solely for personal advantage.

Such restraint is legitimate only when reciprocal. The state must restrain
itself as well. Officials may not seize without authority, punish without proof,
surveil without lawful basis, or exempt themselves from the rules imposed
upon others. Reciprocity does not mean identical power. Public institutions
necessarily possess capacities individuals do not. It means that exceptional
power is paired with exceptional obligation. The stronger party bears the
heavier burden of justification. When citizens are told to respect law while
officials violate it with impunity, obedience becomes unilateral submission.
The system loses normative credibility because it converts mutual order into
hierarchy. The rule of law is therefore not primarily the discipline of citizens.
It is the public self-restraint of institutions capable of coercion.
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Competence, Performance, and Output Legitimacy

Institutions must be capable of doing what they claim to do. A court system
that cannot provide timely judgments, a public agency that cannot administer
benefits, or a police force unable to protect ordinary safety loses practical
authority. Competence matters morally because failure imposes costs. De-
layed justice, lost records, arbitrary errors, and inaccessible services can
destroy lives without dramatic abuse. Administrative incapacity is not neutral.
Performance also shapes public recognition. Citizens who receive security,
infrastructure, education, health protection, and reliable administration may
grant institutions broad trust (Estlund 2008).

Governments often rely upon this output legitimacy when electoral or
ideological foundations are weak. Results alone, however, are insufficient.
Effective authoritarianism remains authoritarian. Material gains do not cancel
censorship, arbitrary detention, or political exclusion. Nor may rulers claim
every social achievement as a personal gift. Competence is a component of
legitimacy because justified institutions must function. It is not a substitute
for rights, participation, and limits.

Security, Welfare, and the Temptation of Results

Political authority frequently justifies itself through protection. The state
restrains private violence, defends territory, responds to disaster, and preserves
conditions under which social life can continue. Security creates a powerful
claim because disorder can be catastrophic. Hobbes’s insight remains: persons
threatened by persistent violence may rationally accept extensive authority.

The danger is that security becomes an unlimited vocabulary. Every criti-
cism can be named a threat. Emergency measures can become permanent.
Populations can be divided into those protected and those treated as sources
of danger. Welfare can be used similarly. A government may claim legit-
imacy because it provides housing, employment, or social benefits, while
conditioning those benefits upon loyalty or surveillance. Provision becomes
patronage rather than right. Legitimate protection is bounded by evidence,
necessity, proportionality, equal status, and review. It secures the person
without converting vulnerability into political dependence.

Corruption and the Privatization of Public Power

Corruption occurs when public authority is converted into private advantage.
Bribery is the obvious form, but the category is wider: patronage, nepotism,
regulatory capture, selective contracting, self-dealing, and the use of prosecu-
tion against rivals all privatize office. Corruption destroys legitimacy because
it changes the meaning of law. Rules cease to represent public standards and
become instruments within a market of access. Citizens no longer ask what
the law requires, but whom they must know or pay. Even small corruption has
structural effects. It teaches that compliance is for those without connections.
It makes honest officials appear naive and honest citizens exploitable. It
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transfers respect from institutions to networks. Anti-corruption measures
therefore protect more than efficiency. Disclosure, independent auditing,
conflict-of-interest rules, competitive procurement, judicial independence,
and protection for whistleblowers preserve the distinction between office and
owner. A state may remain legally organized while corruption hollows out its
authority. The shell persists; the public character disappears.

Hypocrisy and the Destruction of Normative Credibility

Hypocrisy is not merely personal inconsistency. In public institutions it be-
comes a legitimacy defect. When rulers invoke sacrifice while enriching
themselves, demand lawful conduct while evading law, condemn violence
while using unlawful force, or praise equality while administering privilege,
they reveal that the stated principle is not governing practice. Citizens may
tolerate ordinary failure. Institutions are fallible. What destroys trust is the
pattern in which principle is used only to discipline others.

Hypocrisy differs from corruption but often accompanies it. Corruption
privatizes benefit. Hypocrisy preserves the public language required to con-
ceal the privatization. The remedy is not theatrical confession. It is changed
conduct, enforceable accountability, and equal exposure to consequence. Le-
gitimacy requires coherence between declared rule and institutional behavior
under pressure.

Jurisdiction: Who Has the Right to Decide

A decision can be reasonable in substance and still illegitimate because the
decision-maker lacks jurisdiction. Jurisdiction defines the boundaries of
authority: territory, person, subject matter, time, procedure, and institutional
role. A court cannot decide every political question. A medical expert cannot
determine criminal guilt. A majority cannot govern private conscience without
limit. A national government may lack authority over matters reserved to
local institutions, and local institutions may lack authority over fundamental
rights. Jurisdiction protects pluralism by preventing every form of competence
from becoming sovereignty. It also creates accountability because power can
be challenged at the threshold: not merely "was the decision wise?" but
"were you entitled to make it?" Modern governance complicates jurisdiction.
Agencies, private contractors, platforms, international bodies, and algorithms
exercise powers that do not fit traditional categories. Authority is dispersed
while responsibility becomes difficult to locate. Legitimacy requires visible
jurisdiction. The person subjected to a decision must be able to identify the
institution, the source of its power, the applicable standard, and the route of
appeal.



64 THE ARCHITECTURE OF HUMAN ORDER

Majorities and the Problem of Democratic Legitimacy

Democracy offers a powerful basis of legitimacy because citizens participate
in selecting officials and shaping law. It replaces rule by inherited status with
political equality and makes authority periodically answerable. But majority
rule is a decision procedure, not a complete theory of justice. A majority
can act from prejudice, exclude minorities, suppress opposition, or entrench
itself by manipulating institutions. Democratic legitimacy therefore requires
more than counting votes. Elections must be free, competitive, informed, and
recurrent. Opposition must be able to organize. Electoral defeat must not
mean loss of basic rights. Institutions must prevent temporary majorities from
converting victory into permanent ownership of the state.

Democracy is strongest when it combines authorization and contestation.
Citizens must have a role in choosing rulers and ongoing means to challenge
decisions through courts, legislatures, media, protest, local government, and
civil society. The legitimacy of majority rule depends upon the majority
accepting that it is not sovereign over the person in every domain.

Minority Rights and the Limits of Numerical Rule

Minority rights are not exceptions to democracy. They are conditions under
which democratic membership remains equal. A person who may speak,
worship, associate, vote, and seek office only with majority permission is
not an equal citizen. Their standing is contingent upon popularity. Rights
protect domains in which the individual or minority retains jurisdiction against
ordinary political power. They also preserve the future of democratic change.
Today’s minority must be able to become tomorrow’s majority without being
silenced, dispersed, or legally disabled. Rights can conflict with collective
purposes, and their interpretation is contested. Courts that protect rights also
exercise power and may become insulated from democratic correction. The
answer is not to abandon rights, but to maintain a constitutional structure in
which reasons, precedent, democratic legislation, and public criticism interact.
Legitimacy requires that those who lose political contests remain members
rather than conquered populations.

Historical Inheritance and the Problem of Unchosen Institutions

Every political order is inherited. Present citizens receive constitutions, bor-
ders, debts, administrative systems, property distributions, and legal cate-
gories formed by prior conflict. No generation begins from equal bargaining
conditions. Some inherit wealth secured by law; others inherit dispossession,
exclusion, or distrust. Formal consent in the present cannot erase these struc-
tures. Historical continuity creates practical necessity. Institutions cannot be
dissolved whenever their origins are unjust. Yet legitimacy requires more than
forgetting. The order must be capable of examining how past domination
remains active in present rules and distributions. This may require repeal,
restitution, compensation, institutional reform, public acknowledgment, or
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changed representation. The proper remedy depends upon the injury and the
continuing relation between past and present.

A state becomes more legitimate when it can remember without becoming
imprisoned by memory, and repair without pretending that repair makes
history disappear.

Colonial Rule and the Absence of Political Membership

Colonial rule illustrates the separation between administration and legitimacy.
Colonial governments often enacted laws, built institutions, collected revenue,
policed territory, and claimed to provide order. Their legal effectiveness did
not answer the central objection: the governed were denied equal authorship
of the order imposed upon them. The colonized population was frequently
treated as an object of improvement, extraction, or security rather than
a political people. Law distinguished rulers from subjects and converted
external domination into administrative form. Claims of beneficial rule could
not cure the jurisdictional defect. Roads, courts, or schools did not authorize
permanent political subordination. Paternalism cannot create legitimacy
where equal membership is refused. The colonial example exposes a general
principle. Competence and benefit do not substitute for standing. Institutions
governing persons without recognizing them as participants remain vulnerable
to resistance even when they provide material goods.

Law Enforcement as the Street-Level Test of Legitimacy

Most citizens encounter law not through constitutional theory but through
officials: police officers, clerks, inspectors, probation agents, social workers,
licensing authorities, and judges. These encounters reveal whether public
principles have operational force. A constitution may promise equality while
street-level discretion distributes suspicion by race, class, neighborhood, or
status. A statute may guarantee rights while administrative complexity makes
them inaccessible. Law enforcement tests legitimacy because coercive insti-
tutions act where power is immediate. Tone, explanation, proportionality,
evidence, and restraint matter. Unnecessary humiliation can communicate
exclusion even when the formal command is lawful. Officials also face dif-
ficult conditions. They must make decisions with incomplete information,
manage risk, and respond to conflict. Legitimacy does not require passivity.
It requires training, supervision, transparent standards, independent review,
and consequences for abuse. A state that cannot discipline its coercive agents
asks citizens to trust a power it refuses to govern.
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Punishment and the Burden of Justification

Punishment is among the clearest tests of legitimacy because the state de-
liberately imposes suffering, deprivation, or stigma. Theories of punishment
appeal to desert, deterrence, incapacitation, rehabilitation, and restoration.
Each identifies a possible public purpose. None authorizes unlimited severity.
Legitimate punishment requires valid law, culpability, reliable proof, propor-
tionality, consistency, humane conditions, and meaningful review. It must
distinguish responsibility from vengeance and public protection from political
theater. Selective punishment is especially destructive. When similar conduct
produces different consequences according to wealth, race, status, or political
connection, the law reveals hierarchy beneath general language. An order that
punishes without accepting the burden of proof ceases to treat the accused as
a legal subject. It uses the person as an example.

Emergency Power and the Politics of Exception

Emergencies place ordinary procedures under pressure. War, epidemic, insur-
rection, disaster, and institutional collapse may require rapid action. Legal
systems therefore provide exceptional powers. The danger is structural. The
institution declaring the emergency often gains from the declaration. Threats
are difficult to measure, secrecy expands, and temporary measures create
administrative interests in continuation. Emergency power can be legitimate
when the threat is real, the measures are necessary, powers are clearly de-
fined, duration is limited, oversight remains active, and rights restrictions are
proportionate. It becomes illegitimate when exception turns into a general
method of rule. A constitution proves little when followed only under calm
conditions. Legitimacy is tested when restraint is inconvenient.

Propaganda, Manufactured Consent, and Performed Legitimacy

Governments seek not only obedience but belief. Public ceremonies, media
narratives, statistics, education, and political symbols shape how authority is
perceived. Political communication is unavoidable. Institutions must explain
policy and cultivate civic attachment. Propaganda begins when communi-
cation systematically prevents judgment: facts are concealed, criticism is
criminalized, enemies are invented, and performance substitutes for account-
ability.

Manufactured consent may produce genuine belief. That belief remains
defective when the informational environment is controlled to exclude al-
ternatives. A plebiscite held without free opposition cannot carry the same
legitimating force as contest under open conditions. Performed legitimacy
relies upon images of consultation, legality, and public support while deci-
sions are predetermined. Hearings occur without influence. Courts exist
without independence. Elections occur without competition. The form of
legitimacy is preserved after its substance has been removed. The remedy is
not state silence. It is plural information, independent institutions, access to
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evidence, protection for dissent, and the capacity to expose official claims to
contradiction.

Civil Disobedience

Civil disobedience is a public, conscientious breach of law undertaken to
protest injustice and appeal to the political community’s principles. Its signifi-
cance lies in the distinction between law’s general authority and the legitimacy
of a particular command or policy. The disobedient citizen may accept consti-
tutional order while denying that ordinary obedience is owed in the case at
issue. Publicity, nonviolence, proportionality, willingness to explain, and ori-
entation toward reform have often been treated as marks of civil disobedience.
These features communicate that the act is political argument rather than
private evasion. Acceptance of punishment is not always morally required.
Severe or discriminatory penalties may be part of the injustice opposed. Still,
willingness to bear risk can demonstrate sincerity and distinguish principled
resistance from opportunism. Civil disobedience can strengthen legitimacy
when it exposes contradiction and forces institutions to repair themselves. A
legal order that permits no route from dissent to reform treats stability as
more valuable than justice.

Conscientious Refusal and the Limits of Private Judgment

Conscience can justify refusal, but conscience is not infallible. Individuals
may sincerely resist laws protecting equality, taxation, public health, or the
rights of others. A theory that treats sincerity as sufficient would allow private
conviction to override common law whenever belief is intense. Public order
would become subordinate to incompatible moral sovereignties. Conscien-
tious claims should therefore be judged through several questions. Is the
burden serious? Is the belief coherent and sincerely held? Can accommoda-
tion be granted without transferring substantial harm to others? Does refusal
deny another person equal status or access to a public service? Is the claimant
exercising private liberty or public office? The distinction between personal
exemption and institutional duty is crucial. An individual may sometimes
withdraw from conduct. An official entrusted with public authority cannot
ordinarily use office to impose private doctrine upon those entitled to equal
service. Conscience deserves protection, but it does not create jurisdiction
over other persons.

Resistance, Rebellion, and Revolution

Resistance exists on a spectrum: criticism, protest, litigation, noncooperation,
civil disobedience, sabotage, rebellion, and revolution. The moral threshold
rises with the harm and irreversibility of the method. Ordinary injustice does
not automatically justify violent overthrow. Political violence risks civilian
harm, factional domination, institutional collapse, and replacement of one
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tyranny by another. Revolution destroys legal certainty before it creates a
new order. Yet absolute prohibition would make legitimacy meaningless. If
institutions systematically deny rights, close lawful remedies, impose severe
domination, and use violence to preserve the structure, resistance may become
justified. The relevant inquiry includes the gravity of injustice, availability
of lawful alternatives, proportionality, probability of success, protection of
noncombatants, representative character of the resistance, and the kind of
order likely to follow. A movement loses legitimacy when liberation becomes
license, when internal dissent is suppressed, or when future domination is
excused by present necessity.

When Resistance Becomes Legitimate

Resistance becomes morally stronger as four conditions converge. First, the
injustice must be serious and structural rather than merely disagreeable.
Second, ordinary mechanisms of correction must be blocked, fraudulent, or
demonstrably ineffective. Third, the means of resistance must be propor-
tionate to the injury and directed toward responsible agents and institutions.
Fourth, the resistance must contain a credible political principle beyond de-
struction. These conditions do not produce mechanical certainty. Historical
judgment is difficult, information is incomplete, and participants act under
pressure. But they prevent resistance from being romanticized.

The legitimacy of resistance also depends upon self-limitation. A movement
that claims emergency powers for itself must explain what will restrain those
powers. It must distinguish enemies from populations, punishment from
revenge, and political reconstruction from conquest. Resistance deserves
authority only when it accepts the same question addressed to law: by what
right do you impose these costs, and what protects the person from your
power?

Legitimacy Under Deep Moral Disagreement

Modern societies contain persistent disagreement among reasonable persons.
They do not share a single theology, moral theory, or conception of flourishing.
Legitimacy cannot require full substantive consensus. If it did, law could
govern only homogeneous communities or suppress difference until unifor-
mity appeared. The problem is to create institutions whose decisions can
be accepted as authoritative despite disagreement. Fair participation, public
reasons, rights, impartial procedure, and revisability become central because
citizens cannot rely upon shared conclusions. This account does not make
legitimacy morally empty. Some positions deny the equal standing required
for public justification. A political order need not remain neutral between
citizenship and caste, free conscience and forced conversion, or argument and
terror. Legitimacy under disagreement is not neutrality toward domination. It
is a structure in which conflicting free persons can govern together without
requiring one another’s moral surrender.



LAW AND LEGITIMACY 69

Plural Legal Orders

State law is not the only normative order governing human conduct. Indige-
nous legal traditions, religious tribunals, customary institutions, professional
bodies, families, corporations, and local communities create rules, offices,
sanctions, and methods of dispute resolution. Legal pluralism can protect
cultural autonomy and preserve forms of knowledge ignored by centralized
administration. It can also create conflicts of jurisdiction and conceal private
domination behind claims of tradition. The legitimacy of a plural order de-
pends upon both internal and external standards. Internally, the community
must possess recognizable procedures, accountable decision-makers, and
opportunities for affected persons to be heard. Externally, the order must
remain compatible with the basic standing and rights of persons who may
be vulnerable within it. Respect for collective autonomy cannot mean that
individuals are trapped within a community identity assigned at birth. Exit,
appeal, and protection against severe harm remain necessary.

Pluralism is legitimate when it distributes self-government without dis-
tributing persons into sealed jurisdictions from which they cannot escape.

International and Transnational Legitimacy

International institutions exercise increasing influence over trade, war, migra-
tion, finance, human rights, public health, and environmental policy. Their
decisions may bind states and affect persons who have no direct electoral
relationship to the institution. This creates a legitimacy problem. National
democratic authorization is indirect, unequal, and sometimes weak. Powerful
states possess greater bargaining capacity. Technical bodies may make deci-
sions opaque to ordinary citizens. Private actors participate in governance
without public accountability. Yet international coordination is necessary.
Climate, disease, financial contagion, armed conflict, and displacement cross
borders. National sovereignty alone cannot manage interdependent risks.
Transnational legitimacy therefore requires transparent mandates, representa-
tive participation, reason-giving, review, subsidiarity, and attention to unequal
power among states. Institutions should act at the level necessary to solve
the problem while leaving decisions closer to affected persons where possible.
No global institution is legitimate merely because its purpose is universal.
Universal purpose can still be administered through unequal authority.

Algorithmic Governance and Invisible Command

Digital systems increasingly classify persons, allocate benefits, detect fraud,
rank risk, moderate speech, set prices, and guide policing. The command may
no longer appear as a human decision. It arrives as a score, denial, recom-
mendation, or automated flag. Algorithmic governance threatens legitimacy
when authority becomes invisible. The affected person may not know that
a model influenced the outcome, what data were used, which institution is
responsible, or how to contest error. Proprietary systems may place public
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decisions behind claims of trade secrecy. Automation can improve consistency
and speed, but it can also reproduce historical bias, magnify administrative
mistakes, and create false confidence in technical neutrality. A numerical
output appears objective even when the categories, training data, and policy
thresholds embody contested judgments. Legitimate automated decision-
making requires identifiable responsibility, lawful purpose, data minimization,
intelligible standards, validation, human review, notice, and practical appeal.
High-impact decisions should not become unchallengeable merely because
no single official can explain the computation (NIST 2023).

A system that governs through classifications must remain answerable for
the world those classifications create.

The Ethical Perimeter of Legitimate Law

Legitimacy requires more than institutional success. It depends upon an
ethical perimeter defining what public power may not do even when action
is legal, popular, or efficient. The first boundary is non-parasitism. An in-
stitution may not secure benefits for one group by transferring hidden and
unchosen costs onto another without adequate justification, representation,
and remedy. The second is non-sadism. Suffering cannot become proof of
seriousness, moral purity, or political strength. Punishment and coercion must
serve defensible purposes rather than appetite for humiliation. The third
is non-theatrics. Public procedure must have operational effect. Hearings,
consultations, investigations, and elections lose legitimacy when they exist
only to display consent or legality. The fourth is non-fraudulence. Institutions
must not proclaim principles they systematically refuse to apply. The gap
between stated law and actual conduct must remain exposed to correction.
The fifth is jurisdiction. Public power must remain within the domain au-
thorized to it. Beneficial intention does not erase limits. The sixth is proof.
Coercive claims must carry evidentiary burdens proportionate to the harm
imposed. These boundaries do not produce complete justice. They define
the minimum conditions under which authority can distinguish itself from
organized predation.

A Test for Legal Legitimacy

No formula can settle every case, but legal legitimacy can be examined
through a structured test. First, source: was the authority constituted through
a process compatible with equal political standing? Second, jurisdiction: does
the institution possess the power it claims over this person, subject, place,
and time? Third, publicity: are the rules and reasons sufficiently accessible
for persons to guide conduct and challenge decisions?

Fourth, procedure: are notice, voice, evidence, neutrality, explanation,
and appeal present where the stakes require them? Fifth, reciprocity: do
officials and favored groups remain subject to the standards imposed upon
others? Sixth, rights: does the order preserve basic agency, bodily security,
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conscience, association, and political membership? Seventh, proportionality:
are restrictions and sanctions necessary and reasonably fitted to legitimate
public purposes? Eighth, distribution: who receives protection, who bears
the burden, and are disparities publicly justified? Ninth, competence: can
the institution perform its function without chronic arbitrariness or neglect?
Tenth, revisability: can error, injustice, and changed conditions produce lawful
correction? Eleventh, integrity: does actual conduct cohere with declared
principle? Twelfth, remedy: what happens when the institution itself causes
injury? Legitimacy strengthens as these conditions reinforce one another. It
weakens when one condition is used to excuse the absence of all others.

Degrees and Deficits of Legitimacy

Legitimacy is rarely all or nothing. Institutions may be legitimate in some
domains and defective in others. A state may conduct fair elections while
administering discriminatory policing. Courts may be independent but inac-
cessible. A constitution may protect rights while emergency powers remain
uncontrolled. This partial character matters for obligation and resistance.
Serious defects do not always cancel every legal duty. Citizens may still owe
compliance with laws protecting others, honoring contracts, or sustaining
common infrastructure. Conversely, general legitimacy does not make a partic-
ular unlawful order binding. Legitimacy deficits should be identified precisely.
A source deficit concerns exclusion from political authorization. A procedural
deficit concerns unfair decision-making. A rights deficit concerns invasion
of protected agency. A performance deficit concerns incapacity. An integrity
deficit concerns corruption or hypocrisy. A jurisdictional deficit concerns
authority acting beyond its competence.

Precision prevents two forms of political irresponsibility. The first treats
every defect as proof that the entire order is void. The second uses the overall
stability of the order to dismiss specific injustice. The proper judgment asks
what remains authoritative, what must be repaired, and what may no longer
command obedience.

Failure Modes of Legitimacy

Legitimacy fails in recurring ways. It fails when legality becomes self-
certification: the institution declares itself lawful because its own procedures
say so. It fails when elections become ritual while competition, information,
and peaceful transfer are disabled. It fails when public reason becomes
technical obscurity designed to exhaust rather than explain. It fails when
emergency becomes ordinary administration. It fails when law applies
downward but not upward. It fails when benefits are offered as favors
rather than secured as rights. It fails when historical injury is converted into
enforced amnesia. It fails when dissent is treated as evidence of disloyalty or
danger. It fails when punishment becomes spectacle. It fails when algorithms
make decisions no official can defend. It fails when institutions preserve every
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avenue of command and close every avenue of appeal. Most legitimacy crises
are not sudden. They accumulate through repeated encounters in which
public principles prove unavailable to the person who needs them. By the
time open resistance appears, the normative structure may have been eroding
for years.

Repair and Re-legitimation

Legitimacy can sometimes be repaired. The process requires more than public
relations because the defect lies in authority, not image.

Repair may include repeal, constitutional amendment, institutional re-
design, independent investigation, prosecution of officials, compensation,
restitution, restored rights, transparent records, electoral reform, decentral-
ization, or creation of new remedies. The remedy must correspond to the
failure. Corruption requires accountability and changed incentives. Discrimi-
natory law requires substantive correction. Administrative exclusion requires
accessible procedure. Historical injury may require acknowledgment and
material repair. Abuse of force requires not only individual discipline but
structural review of training, supervision, and mandate. Public acknowledg-
ment matters because denial extends the injury. Yet acknowledgment without
changed power is theatrical. Material reform matters because conditions
must change. Yet technical reform without moral recognition may fail to
restore trust. Re-legitimation also requires time. Trust cannot be ordered into
existence. Institutions must demonstrate coherence across repeated cases,
especially where compliance is costly to officials or favored groups. The order
regains authority when it accepts judgment against itself and changes because
the judgment was warranted.

The Paradox of Necessary Authority

Human beings require common institutions because private judgment alone
cannot coordinate complex societies, settle every dispute, protect vulnerable
persons, or restrain concentrated power. Yet the institutions created for
these purposes become new concentrations of power. This is the paradox
of authority. The state must be strong enough to govern those who would
dominate others and limited enough not to become the dominant threat.
Law must settle questions and remain open to challenge. Procedure must
stabilize decisions and permit correction. Public institutions must act under
uncertainty without converting uncertainty into permanent discretion. No
theory eliminates the paradox. Consent cannot be universal and continuous.
Democracy cannot guarantee justice. Rights require interpretation. Courts
require authority. Administrative competence requires discretion. Resistance
requires organization and may create new rulers. Legitimacy is therefore not
a final certificate. It is an ongoing discipline of power. Institutions remain
legitimate by continuing to satisfy the conditions that justify their authority,
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not by invoking a founding moment, electoral victory, historical tradition, or
prior success. The right to rule is preserved through self-limitation.

Conclusion: The Command That Submits to Judgment

Some commands are obeyed because refusal is dangerous. Others are obeyed
because compliance is convenient, habitual, profitable, or socially expected.
Some are obeyed because the person identifies with the institution. Some
are obeyed because the rule is judged right. These motives may produce
identical conduct while expressing radically different relations to power.
Legitimacy begins where command seeks more than submission. It claims
that public power is entitled to act and that persons have reasons to recognize
the act as authoritative. That claim cannot rest upon force. Force explains
what power can do. It cannot rest upon legality alone. Legal systems can
authorize oppression. It cannot rest upon tradition alone. Injustice can be
inherited. It cannot rest upon consent alone. Most political authority is
unchosen, and apparent consent may be constrained. It cannot rest upon
democracy alone. Majorities can deny membership to minorities. It cannot
rest upon beneficial results alone. Efficient domination remains domination.
Legitimacy must be composite because public authority performs several
morally dangerous functions at once. It coordinates strangers, settles disputes,
distributes burdens, recognizes statuses, punishes, protects, and preserves
collective continuity. Each function requires power. Each creates a possibility
of abuse. A legitimate legal order therefore submits power to an architecture
of justification. Rules must be public enough to guide. Institutions must
remain within jurisdiction. Procedures must provide voice, evidence, reasons,
and appeal. Coercion must be necessary and proportionate. Rights must
protect persons against ordinary political victory. Officials must remain subject
to the standards they enforce. Public benefits must not conceal private
extraction. Historical continuity must remain open to repair. Decisions
made through technology must retain human responsibility. The system
must preserve lawful means through which its own errors can be named
and corrected. This architecture does not guarantee agreement. Citizens
may still resist legitimate laws from prejudice or self-interest. They may also
obey illegitimate laws from fear or dependency. Public acceptance is relevant
but not decisive. The moral quality of authority appears in the relation
between the command, the reasons offered for it, the procedure through
which it was made, the burdens it imposes, and the remedies available against
abuse. Legitimacy is strongest when the person who loses can still understand
themselves as a member of the order rather than its captive. They were heard.
The rule was not invented for them alone. The decision-maker possessed
authority. Evidence mattered. Reasons were given. Appeal remained possible.
Their basic standing survived the defeat.

Legitimacy collapses when power exempts itself from the discipline de-
manded of others. The state orders sacrifice while protecting privilege. It
invokes security while manufacturing danger. It stages consultation while
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refusing influence. It preserves courts without independence, elections with-
out competition, law without equality, and rights without remedies. At that
point, obedience may continue. Institutions may remain effective. Officials
may still speak the language of legality. But the command has changed its
character. It no longer asks to be recognized as part of a reciprocal public
order. It demands submission to an advantage it cannot justify. Resistance
then becomes intelligible. Not every resistance is right, and not every law
is void. The burden remains to distinguish principled refusal from private
exemption, reform from revenge, and liberation from the creation of a new
domination. The same standard applies to ruler and resister: power must
answer for the jurisdiction it claims, the costs it imposes, the evidence it uses,
and the limits it accepts. The final difference between legitimate authority
and domination is not that one uses force and the other does not. Both may
compel. The difference is that legitimate authority places compulsion within a
public structure that can be examined by those subject to it. Domination says:
obey because I can impose the consequence. Legitimate law says: this decision
was made by an authorized institution, for reasons that can be stated, under
rules that also bind the decision-maker, through procedures that recognize
your standing, with limits upon coercion and a route by which the decision
may be challenged. The statement may be false. Institutions can lie. That is
why legitimacy must be tested in practice. A legal order deserves obedience
to the extent that it makes its own command answerable. It does not merely
govern the person. It governs the power that governs the person.
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