
ESSAY XIV

The Relationship Between
Law and Morality
Can an Immoral Law Still Be Law?

CENTRAL ARGUMENT

The distinction between law and morality must therefore be preserved for analytical
clarity, but it cannot be converted into moral insulation. To identify a rule as law is
not yet to justify it, and to administer law is never to escape responsibility for what
the law does.

Abstract

The relationship between law and morality is among the central problems
of jurisprudence because legal systems do more than coordinate conduct.
They claim authority, impose duties, authorize coercion, define status, and
present their judgments as publicly binding. The question is therefore not
only whether law and morality overlap, but whether law can remain law
when it contradicts the moral standards by which coercive power is justified.
Legal positivism has generally argued that the existence of law depends upon
social sources rather than moral merit. Natural-law traditions have insisted
that radical injustice corrupts legality itself or at least deprives law of its
claim to obedience. Between these positions stand procedural, interpretive,
constitutional, and institutional theories that locate morality within the prac-
tices by which law is created and applied. This essay distinguishes legal
validity, social effectiveness, political legitimacy, moral authority, and personal
obligation. These categories frequently coincide, but they are not identical. A
statute may be valid within a legal system, effectively enforced, and morally
indefensible. An unjust rule may remain law as a matter of institutional fact
while failing to create a moral duty of obedience. In other circumstances,
moral principles may be incorporated into the legal system’s own criteria of
validity, so that grave injustice becomes not only a moral defect but a legal
one. The answer to whether an immoral law is still law therefore depends
partly upon the kind of legal question being asked and the structure of the
legal order in which it arises. The paper examines the separation thesis,
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the moral purposes of law, the internal morality of legality, constitutional
rights, judicial interpretation, official responsibility, civil disobedience, consci-
entious refusal, systemic injustice, emergency power, criminal punishment,
and transitional justice. It considers slavery, racial apartheid, authoritarian
legality, and postwar prosecutions as cases in which formally organized law
became an instrument of domination. These examples reveal that legal evil is
rarely produced by lawlessness alone. It often depends upon offices, records,
procedures, classifications, and professional obedience. The central argument
is that an immoral law can remain legally identifiable as law while losing
other forms of authority that law normally claims. Moral defect may weaken
or extinguish the obligation to obey, the legitimacy of enforcement, the inter-
pretive deference owed to officials, and the institutional right to continue. At
the extreme, systematic injustice can destroy the conditions under which a
legal order deserves recognition as a common system of public justification.
The distinction between law and morality must therefore be preserved for
analytical clarity, but it cannot be converted into moral insulation. To identify
a rule as law is not yet to justify it, and to administer law is never to escape
responsibility for what the law does.

Keywords: law, morality, legal positivism, natural law, legal validity, legitimacy,
authority, obligation, unjust law, rule of law, constitutional morality, civil disobedience,
official responsibility, legal evil

Introduction: The Moral Burden of Legal Form

Law speaks in the grammar of obligation. It does not merely predict that
force will follow disobedience. It declares that conduct is required, prohibited,
permitted, invalid, protected, or punishable. It distinguishes the citizen from
the offender, the contract from the fraud, the public act from the private
injury, and the lawful exercise of power from the abuse of office. Even
when law is backed by coercion, it ordinarily presents itself as more than
organized threat. It claims that force is authorized because a public rule
has been violated. This claim creates the moral problem. If law can impose
suffering, remove liberty, transfer property, dissolve families, exclude persons
from political membership, and authorize violence, then legal form cannot
be morally neutral in its effects. A rule may be properly enacted and still be
cruel. A judgment may follow precedent and still sustain domination. An
official may obey institutional procedure and still participate in injustice. The
central thesis of this essay is that legal validity and moral authority must
be distinguished without being severed. Some immoral rules remain law in
the descriptive and institutional sense. Yet their immorality may defeat the
duty to obey, the legitimacy of enforcement, and, in sufficiently grave cases,
the legal system’s claim to be a common order rather than a machinery of
domination.
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The Question Conceals Several Questions

"Can an immoral law still be law?" appears to demand a single answer, but
it contains several distinct inquiries. The first is classificatory: does the rule
satisfy the criteria by which a legal system identifies its valid norms? The
second is sociological: is the rule accepted, applied, and enforced by officials?
The third is interpretive: should judges read the rule narrowly, reconcile it
with higher principles, or refuse to apply it? The fourth is political: does
the institution that issued the rule retain a justified right to govern? The
fifth is moral: does the rule create any genuine obligation for the persons
subject to it? The sixth is practical: what should officials and citizens do when
legal demand and moral judgment conflict? These questions may produce
different answers. A discriminatory statute may be legally valid under the
source-based rules of a regime, socially effective because officials enforce it,
illegitimate because it denies equal standing, and morally nonbinding because
compliance would contribute to serious harm. Confusion begins when success
in one category is treated as success in all. The fact that a rule is law does not
establish that it is just. The fact that it is unjust does not always prove that it
never existed as law.

Law as Social Fact

A legal system is partly a social fact. Constitutions are adopted, legislatures
vote, courts decide, agencies issue regulations, officials record judgments, and
institutions develop conventions for identifying authoritative sources. These
practices are observable whether or not an observer approves of their content.
This factual dimension explains why wicked legal systems are possible. A
regime can possess courts, statutes, procedures, offices, jurisdictional rules,
and professional methods while directing them toward persecution. The
institutional question is not whether the regime is good, but whether its norms
are created and recognized through the practices that constitute its legal order.
To deny this possibility can obscure the distinctive danger of legal injustice.
If every radically unjust enactment is described as mere lawlessness, then
the role of legal institutions in organizing evil disappears from view. Persons
were not always harmed because officials ignored law. They were often
harmed because officials followed it. Classification, registration, confiscation,
exclusion, detention, and punishment were administered through legal forms.
Recognizing unjust law as law can therefore be morally clarifying. It identifies
the institutions, professions, and procedures through which wrongdoing
became systematic. The descriptive fact of legality does not excuse the wrong.
It reveals the machinery that made the wrong durable.
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Morality as Normative Judgment

Morality concerns what persons may rightfully do to one another, what
they owe, what harms must be prevented, what forms of coercion require
justification, and what kinds of character and relationship deserve cultivation.
Moral judgment evaluates conduct rather than merely recording it. Unlike
positive law, morality is not always institutionally settled. Moral principles
may be disputed, culturally variable, indeterminate at their margins, and
vulnerable to self-serving interpretation. Yet disagreement does not prove that
moral claims are meaningless. Societies dispute justice because the stakes are
real: injury, dignity, freedom, dependency, reciprocity, and the distribution of
power. Law necessarily operates within this normative terrain. It allocates
benefits and burdens. It decides which interests count, which injuries receive
recognition, which persons have standing, and whose testimony is credible.
Even a legal system that declares itself morally neutral must choose what
neutrality means and which background arrangements it will preserve.

The relevant contrast is therefore not between value-laden morality and
value-free law. Law cannot avoid valuation. The contrast is between publicly
institutionalized norms and broader standards by which those norms may be
judged. Morality exceeds law because not every wrong is legally prohibited
and not every legal command is morally justified.

The Separation Thesis

The separation thesis is commonly associated with legal positivism. In its
disciplined form, it does not claim that law and morality never overlap. It
claims that there is no necessary conceptual connection by which moral
merit alone determines whether a norm counts as law. A legal system may
incorporate moral language, such as equality, dignity, reasonableness, or
cruel punishment, into its constitutional standards. When it does, moral
argument becomes legally relevant because the system’s recognized sources
make it relevant. But another system may identify law through pedigree,
enactment, precedent, or official practice without requiring moral correctness.
The separation thesis protects analytical clarity. It permits a critic to say: "This
is valid law, and it is evil." That sentence is stronger than the evasive claim that
evil rules are never really law. It identifies the conflict rather than dissolving
it through definition. Yet the thesis has limits. If presented carelessly, it can
appear to isolate legal officials from moral responsibility. The conclusion "this
rule is legally valid" may slide into "this rule should be followed." Positivism
itself need not make that slide. The danger arises when description is allowed
to impersonate justification.
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Austin: Command, Sovereign, and Sanction

John Austin defined law through commands issued by a sovereign and backed
by sanctions. His theory captured important features of legal coercion: law
directs conduct, emanates from political superiority, and threatens conse-
quence for disobedience. The command model also made the separation from
morality explicit. A rule could be legally valid because it was commanded by
the sovereign even if it was morally corrupt. Whether it ought to exist was a
different question from whether it existed as law. The model is too narrow for
modern legal systems. Many laws confer powers rather than impose duties.
Rules governing wills, contracts, corporations, and legislation enable persons
to create legal relations. Constitutional structures distribute authority rather
than merely command subjects. Customs and precedents may become law
without a single sovereign act. Officials themselves are constrained by rules
that cannot be explained as commands addressed downward. Still, Austin’s
distinction remains useful. It demonstrates that coercive pedigree and moral
worth can diverge. The weakness lies not in recognizing the divergence, but in
reducing law to forcebacked will. A legal order claims more than superiority.
It claims jurisdiction, continuity, procedure, and a public right to decide.

Hart: Primary and Secondary Rules

H. L. A. Hart replaced the command model with a union of primary and
secondary rules. Primary rules govern conduct. Secondary rules identify,
create, modify, and adjudicate primary rules. A mature legal system con-
tains rules of recognition, change, and adjudication that enable officials to
determine what counts as authoritative law. Hart’s account explains how law
can remain institutionally stable without moral unanimity. Officials converge
upon criteria of validity, such as constitutional text, legislative enactment, and
precedent. Their convergence is a social practice, not necessarily a shared
moral endorsement of every rule produced. This framework allows unjust law
to be identified without being obeyed. A person can determine that a statute
satisfies the rule of recognition and then condemn it on moral grounds. The
distinction is not a surrender to injustice; it is a way of naming where the
injustice resides. Hart nevertheless acknowledged that legal systems require
a minimum content compatible with human survival. Human vulnerability,
approximate equality, limited altruism, scarcity, and limited understanding
make certain restraints practically necessary. This minimum is not a full moral
code, but it shows that law’s social function cannot be entirely detached from
the conditions of human life (Hart 2012).

Kelsen and the Purity of Legal Science

Hans Kelsen sought a "pure theory" of law that would describe the normative
structure of legal systems without reducing law to sociology, politics, or
morality. Legal validity depended upon authorization by higher norms within
a hierarchy, ultimately presupposing a basic norm that made the system
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intelligible as a unified order. Kelsen’s project was methodological. He
did not claim that legal systems were morally pure. He argued that legal
science should not confuse the question of validity with the question of
justice. A norm can belong to a valid legal order even when its content is
reprehensible. This approach clarifies institutional derivation. A regulation is
valid because a statute authorizes it; the statute is valid because constitutional
procedures authorize legislation. Yet formal hierarchy cannot answer why
the constitutional order deserves obedience. The basic norm explains how
jurists understand validity, not why citizens should accept coercion as rightful.
The purity of legal method becomes dangerous only when it is mistaken
for the purity of legal action. Officials do not merely describe norms. They
enforce them upon persons. The judge, prosecutor, administrator, and police
officer remain moral agents even when legal science brackets moral evaluation
(Kelsen 1967).

Natural Law and the Claim of Necessary Connection

Natural-law theory argues that law is not fully intelligible apart from practical
reason, justice, or the common good. The famous maxim that an unjust law
is not law is often misunderstood. It need not mean that unjust enactments
disappear as institutional facts. It may mean that injustice is a defect in
law’s claim to authority, analogous to a corrupted function. A counterfeit
medicine may resemble medicine while failing its purpose. A corrupt court
may retain offices and procedures while betraying adjudication. Natural-law
reasoning treats legality as a purposive practice ordered toward goods such
as peace, justice, coordination, and human flourishing. The strongest version
holds that radical injustice destroys legal validity. A more moderate version
holds that unjust enactments are legally defective and lack moral authority,
though they may remain operative within institutions. This moderate account
avoids denying obvious social facts while preserving the judgment that law
cannot justify itself through form alone. Natural law’s central insight is that
coercive order requires reasons addressed to those governed. Its danger is
indeterminacy: officials may claim access to higher morality and displace
enacted law with personal conviction. The challenge is to preserve moral
criticism without authorizing unbounded moral rule.

Aquinas and the Defective Law

Thomas Aquinas defined law as an ordinance of reason for the common
good, promulgated by one who has care of the community. Each element
carries moral significance. Law must be rational rather than arbitrary, public
rather than secret, directed toward a common good rather than private
domination, and issued within a legitimate sphere of authority. An unjust
enactment may fail because it serves private interest, exceeds jurisdiction,
imposes disproportionate burdens, or contradicts a higher moral order. Such
rules resemble violence more than law. Yet Aquinas allowed that some
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unjust laws may be obeyed to avoid scandal or greater disorder, unless they
demand conduct contrary to fundamental moral duty. This distinction remains
valuable. The absence of a moral obligation to obey does not automatically
settle the prudential question of resistance. A person may comply under
duress, protect dependents, avoid futile sacrifice, or preserve social peace
without believing the rule just. Aquinas therefore separates moral defect,
obligation, and practical response. The unjust law is defective in authority.
Whether one should resist depends upon the seriousness of the wrong, the
consequences of disobedience, and the availability of less destructive remedies
(Aquinas 2000).

The Moral Purpose of Law

Law serves several purposes: coordination, dispute resolution, protection
against violence, stabilization of expectations, allocation of authority, and
provision of remedies. These functions are not morally indifferent. They
respond to the need for persons to live together without permanent insecurity.
The moral purpose of law does not guarantee moral outcomes. An institution
can be created for public protection and later become predatory. Procedures
designed for fairness can be manipulated. Rules that coordinate conduct can
coordinate oppression. Functional origin is not permanent justification. Yet
purpose matters because it supplies standards of criticism. A court that refuses
impartial hearing fails as a court. A criminal system that punishes status rather
than culpable action fails as a system of public justice. A legislature that treats
part of the population as material for another group’s benefit fails the claim
of common governance. Law’s purposes therefore connect legality to morality
without making every moral failure a failure of validity. A minor inequity may
make a statute unjust but still recognizable as law. Systematic repudiation of
law’s public purposes produces a deeper corruption: the legal order becomes
an organized technique for subjecting some persons to the will of others.

Fuller and the Internal Morality of Law

Lon Fuller argued that law has an internal morality expressed through prin-
ciples of legality. Rules should be general, public, prospective, intelligible,
reasonably consistent, possible to obey, relatively stable, and congruent with
official action. A system that radically violates these requirements fails to
guide conduct through rules. Fuller’s morality is primarily procedural. It
does not guarantee justice of content. A persecutory regime may publish
clear, prospective, and consistent rules. Yet legality imposes discipline upon
power. Secret, contradictory, retroactive, and impossible commands treat
subjects as objects of manipulation rather than agents capable of planning.
The procedural virtues possess moral value because they respect agency. To
govern through public rules is to acknowledge that persons can understand
demands, anticipate consequences, and organize their conduct. Arbitrary
administration destroys this reciprocal relation. Fuller’s account shows that
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law and morality intersect at the level of form. Nevertheless, procedural
fidelity cannot redeem substantive evil. A perfectly clear statute authorizing
racial exclusion remains unjust. The internal morality of law is necessary to
rule-governed order, but insufficient to establish the justice of what the rules
require (Fuller 1969).

Substantive and Procedural Immorality

An immoral law may be defective in substance, procedure, or both. Substan-
tive immorality concerns what the rule commands or permits. A law may
authorize torture, slavery, collective punishment, discriminatory exclusion,
censorship, or confiscation without remedy. Its content directly violates the
interests or status of persons. Procedural immorality concerns how the rule
is made or applied. Secret enactment, retroactive punishment, selective en-
forcement, fabricated evidence, denial of hearing, and arbitrary discretion
undermine legal agency even when the stated objective appears legitimate.
The distinction matters because remedies differ. Procedural defects may be
corrected through publication, hearings, review, evidentiary safeguards, or
clearer standards. Substantive defects require revision of the ends and bur-
dens of the law itself. Some laws combine both forms. A discriminatory
criminal code may target a minority in substance and be enforced through
biased procedure. The two defects reinforce one another. Substantive hierar-
chy shapes whose claims are heard; procedural inequality hides the hierarchy
behind institutional form. Evaluation must therefore examine both the rule’s
declared content and the actual pathways through which it governs.

Validity, Legitimacy, and Obligation

Legal validity concerns membership within a legal system. Political legitimacy
concerns the justified right of institutions to govern. Moral obligation con-
cerns what a person ought to do. These categories are related but distinct.
A valid statute may be illegitimate because the legislature excludes those
burdened, acts outside proper jurisdiction, or violates fundamental rights.
Even a generally legitimate state may enact a particular law that creates
no moral duty of obedience. Conversely, a technically invalid directive may
express a morally sound purpose, though its lack of authorization still matters
for public order. The distinction prevents two errors. The first is legalism: the
assumption that validity generates obligation automatically. The second is
moral unilateralism: the assumption that personal moral conviction cancels
public law automatically. A moral duty to obey law may arise from fairness,
reciprocity, democratic participation, reliance, coordination, or the prevention
of harm. But these reasons are conditional. They weaken when law becomes
discriminatory, predatory, arbitrary, or structurally deaf to correction. Law
does not possess an inexhaustible moral credit merely because it belongs to
an established system.
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Does Law Create Moral Reasons?

Law can create moral reasons even when the underlying conduct was pre-
viously optional. Before a traffic rule selects one side of the road, morality
does not uniquely determine which side drivers must use. Once a reasonable
public rule settles the matter, compliance becomes morally important because
coordination prevents injury. Law also structures reliance. Tax rules, property
records, procedural deadlines, and licensing systems enable others to plan.
Disregarding them may impose costs upon persons who reasonably organized
conduct around the public scheme. These are content-independent reasons:
reasons that arise partly because an authorized institution has decided, not
solely because the decision independently identifies the best action. Such
reasons make law possible as a coordinating institution. They are not absolute.
A command to participate in persecution does not become morally binding
because coordination would make persecution efficient. Institutional settle-
ment can create moral reasons only within a range of permissible purposes.
The more seriously a law violates dignity, equality, bodily integrity, or basic
agency, the less weight its formal authorship can possess. Law can therefore
generate obligations, but it cannot manufacture moral permission for every
end it chooses.

The Presumption in Favor of Law

A functioning legal order may deserve a rebuttable presumption of compli-
ance. Citizens cannot relitigate every rule before acting. Constant private
reassessment would undermine coordination, equality of administration, and
the security of expectations. The presumption rests upon institutional reasons:
laws are public, produced through recognized procedures, subject to revision,
and applied by offices with defined jurisdiction. In democratic systems, par-
ticipation and representation add weight. Courts and review mechanisms
provide channels for challenge. But a presumption is not a conclusion. It can
be defeated by grave injustice, discriminatory purpose, manifest dispropor-
tionality, absence of jurisdiction, or systematic denial of remedy. The burden
required to defeat it should vary with the stakes. Minor disagreement does
not justify disobedience to every administrative rule. A command to inflict
serious wrongful harm may require refusal even when disobedience is costly.
The presumption should also be weaker for officials than for ordinary citizens.
Officials wield public power and possess professional obligations to examine
authority. "I followed the rule" cannot carry the same moral weight when the
actor chose to become an instrument of coercive enforcement.

Moral Pluralism and Legal Settlement

Modern societies contain deep disagreement about religion, sexuality, family,
property, punishment, speech, and distributive justice. Law must govern
amid moral pluralism without presuming that every dispute can be resolved
through consensus. This condition strengthens the case for positive law.
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Public procedures allow collective settlement even when citizens disagree
about ultimate values. Elections, legislation, adjudication, and constitutional
amendment transform conflict into decisions that can be implemented without
continual violence. Yet settlement does not erase moral disagreement. A
majority can enact injustice. Dominant groups can design procedures that
preserve their power. Formal participation can coexist with material exclusion.
The moral authority of settlement depends upon fair standing, reciprocal
justification, and protection against domination. Law should therefore seek
a form of political morality appropriate to pluralism: not agreement on
the whole good life, but shared constraints on coercion. Citizens need not
endorse identical ideals, but public institutions must treat them as persons
whose liberty and burdens require reasons. The purpose of legal settlement is
not to silence morality. It is to discipline how moral conflict becomes coercive
rule.

Neutrality and Its Limits

Political neutrality is often proposed as a solution to moral disagreement. The
state should not impose a comprehensive conception of the good life, but
should protect a framework within which individuals pursue their own ends.
Neutrality is valuable when it restrains religious establishment, ideological
conformity, or paternalistic control. But no legal order is neutral in every
dimension. Property rules, contract enforcement, family law, education,
taxation, and criminal prohibition shape the possibilities available to citizens.
Refusing to intervene may preserve an unequal status quo. The proper
question is not whether law has moral effects. It inevitably does. The question
is whether coercive choices can be justified without treating some citizens
as inferior, irrational, or available for the purposes of others. A law may be
neutral in language and unequal in operation. A formally universal burden
may fall predictably upon those with fewer resources. Moral evaluation must
therefore examine design, context, and effect rather than relying on abstract
symmetry. Neutrality is a constraint against sectarian domination, not a
formula that removes moral responsibility from legislation.

The Harm Principle

John Stuart Mill’s harm principle holds that coercion is justified primarily to
prevent harm to others, not to impose virtue upon competent adults. The
principle protects individuality and limits moralistic legislation. Its power
lies in jurisdiction. The state must explain whose interests are threatened
and why coercion is necessary. Disapproval alone is insufficient. Offense,
disgust, tradition, and majority preference do not automatically establish a
right to govern another person’s conduct. The principle is not self-applying.
Harm can be physical, economic, psychological, environmental, institutional,
or cumulative. Conduct may create risks distributed across populations
rather than immediate injury to an identifiable victim. Dependence and
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power can make apparently private choices coercive. Even so, the harm
principle supplies an important test for immoral law. Rules that punish identity,
belief, consensual association, or harmless self-regarding conduct often reveal
domination disguised as morality. The state converts majority sentiment into
legal disability without demonstrating an injury that warrants coercion. The
principle does not eliminate morality from law. It proposes a moral boundary:
public force requires a justification grounded in the protection of others, not
merely in the ruler’s preferred way of life.

Legal Moralism

Legal moralism holds that the state may prohibit conduct because it is morally
wrong, even when direct harm to others is difficult to prove. Defenders argue
that society has an interest in sustaining moral conditions, public decency, and
institutions necessary for common life. Some legal moralism is unavoidable.
Fraud, corruption, cruelty, and betrayal of public trust are prohibited partly
because they are morally condemned. The law expresses judgments about
acceptable treatment. The danger arises when moral condemnation becomes
detached from jurisdiction and evidence. A majority may label unfamiliar
conduct immoral because it threatens identity, hierarchy, or tradition. Criminal
law then becomes a weapon for enforcing conformity. A defensible moral
prohibition should satisfy demanding conditions: the wrong must be serious,
the state must possess legitimate jurisdiction, coercion must be necessary and
proportionate, enforcement must not produce greater harm, and the burden
must not rest upon prejudice alone. Without these constraints, legal moralism
converts social power into public punishment. The fact that a community
disapproves of conduct does not establish that the community owns the person
who engages in it.

Paternalism and the Protection of Agency

Paternalistic law restricts a person’s liberty for that person’s own good. Ex-
amples include safety requirements, restrictions on dangerous substances,
mandatory disclosures, and protections against exploitative contracts. Pa-
ternalism is not always immoral. Human choice can be distorted by fraud,
addiction, desperation, incapacity, and unequal information. Law may protect
the conditions under which agency becomes meaningful. Seat-belt require-
ments and workplace safety rules impose modest constraints to prevent severe,
predictable harm. Yet paternalism can become domination when officials
presume permanent superiority over competent adults. It may deny risk, ex-
perimentation, refusal, and self-definition. Historically, paternalistic language
has justified control over women, disabled persons, colonized populations,
workers, and the poor. The moral evaluation depends upon capacity, severity
of harm, reversibility, informational conditions, and proportionality. The law
should prefer measures that support agency rather than replace it. Disclosure,
education, waiting periods, and procedural safeguards may be less intrusive
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than prohibition. A law becomes morally suspect when "protection" functions
as a pretext for status hierarchy or when the protected person is denied any
voice in defining the good allegedly secured.

Slavery and the Legal Construction of Persons

Slavery demonstrates that law can organize profound injustice through valid
institutions. Slave codes defined human beings as property, regulated move-
ment, restricted testimony, authorized violence, preserved inheritance, and
enforced capture. The wrong was not accidental noncompliance with law.
The wrong was built into legal status. Such systems reveal law’s constitutive
power. Law does not merely punish conduct; it can define who counts as a
legal person, who may own, who may marry, who may testify, and whose
injury receives recognition. By assigning unequal status, law shapes the social
world in which later decisions appear normal. To say that slave law was law
is not to grant it moral legitimacy. It is to acknowledge that legal institutions
participated directly in domination. The validity of a title, sale, or punishment
within that system did not create a moral right over another human being.
Slavery also defeats simplistic confidence in procedure. A stable and techni-
cally sophisticated legal order can sustain monstrous content. Moral criticism
must therefore reach the foundational classifications upon which legal rights
and remedies depend.

Apartheid and Systemic Legality

Apartheid was not a single immoral statute. It was an integrated legal architec-
ture governing residence, movement, political membership, education, labor,
land, and family life. Its injustice was systemic: separate rules reinforced one
another to preserve racial domination. This matters because moral evaluation
cannot always proceed rule by rule. An apparently administrative regulation
may appear modest in isolation while functioning as part of a comprehensive
hierarchy. Permit requirements, zoning decisions, identification systems, and
employment restrictions can combine to remove effective freedom. Systemic
injustice also alters the meaning of official neutrality. A judge applying one
rule "impartially" may still sustain an unjust structure. Equal enforcement
of an unequal status regime does not create equality. The legal character of
apartheid made resistance more difficult and more necessary. Institutions con-
verted domination into routine administration. Forms, offices, deadlines, and
appeals gave hierarchy the appearance of regularity. The lesson is that legality
must be assessed at multiple levels: individual rule, enforcement practice,
institutional pattern, and social structure. A legal order can be procedurally
organized while morally disqualified by the relation it establishes between
groups (Truth and Reconciliation Commission of South Africa 1998).
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Authoritarian Law and the Uses of Formality

Authoritarian regimes do not always reject law. They often use law selec-
tively. Constitutions proclaim rights while emergency decrees suspend them.
Courts preserve ordinary private transactions while political cases are prede-
termined. Criminal codes remain detailed, but offenses such as subversion
or disloyalty are defined broadly enough to punish dissent. Formality serves
several functions. It coordinates bureaucracy, reassures investors, disciplines
lower officials, and presents repression as lawful necessity. It also divides the
population. Many citizens experience predictable ordinary law while targeted
minorities face exceptional power. This duality complicates classification. The
regime may possess a functioning legal system in some domains and rule
through arbitrary command in others. Legality becomes stratified. Moral anal-
ysis must examine who receives legal protection and who is placed beyond it.
A system cannot claim full legitimacy merely because contracts are enforced
and courts operate for the politically safe. The decisive question is whether
public power remains answerable when its core interests are challenged.
Authoritarian legality demonstrates that form can restrain power, but can
also conceal its concentration. Legal vocabulary may legitimate domination
precisely because citizens associate law with order and justice.

Nazi Law and the Problem of Legal Evil

The Nazi regime remains central to debates about immoral law because it
joined ideological persecution with extensive legal administration. Citizenship
rules, racial classifications, property seizures, professional exclusions, and
punitive measures were enacted and implemented through official institutions.
After the regime, jurists confronted a dilemma. If every enacted rule was
treated as law, perpetrators could claim obedience to legality. If radically
unjust enactments were declared never to have been law, the analysis risked
rewriting the institutional reality that enabled persecution. The better re-
sponse distinguishes recognition from justification. Nazi enactments can be
identified as products of a legal system while being condemned as radically
illegitimate and morally nonbinding. Officials who enforced them cannot
evade responsibility merely by proving formal authorization. The case also
reveals how legal evil develops incrementally. Catastrophe is prepared by
classifications, exclusions, professional accommodation, and normalized ex-
ceptions. The final violence depends upon earlier legal decisions that redefine
who belongs. The moral lesson is not that law is irrelevant. It is that law’s
authority can be exploited unless institutions and officials retain standards by
which legality itself may be judged.
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Radbruch’s Formula

Gustav Radbruch argued after the Second World War that positive law should
ordinarily prevail for the sake of certainty, even when unjust. But when injus-
tice reaches an intolerable degree, or when equality is deliberately betrayed,
the statute must yield to justice. The formula preserves a threshold. Not
every moral defect invalidates law. Legal certainty has moral value because
persons need stable, public standards. Judges should not replace enacted
rules whenever they prefer a different outcome. At the same time, certainty
cannot protect extreme legal evil. A regime that deliberately denies equal
personhood attacks the basis upon which law claims to bind. At that point,
formal validity becomes insufficient. The difficulty lies in determining the
threshold of intolerable injustice. Without disciplined criteria, judges may
invoke the formula opportunistically. Yet indeterminacy at the boundary does
not make the boundary unreal. Legal systems already use evaluative concepts
such as cruelty, proportionality, arbitrariness, and reasonableness. Radbruch’s
lasting contribution is to reject both extremes: routine judicial moralism and
blind fidelity to enacted atrocity. Legal certainty deserves weight, but not
worship (Radbruch 2006).

Hart’s Critique of Retrospective Moralization

Hart criticized the claim that wicked enactments were never law. He preferred
candor: acknowledge that the rule was law, then decide whether moral rea-
sons justify refusing it, repealing it, or even imposing retroactive punishment
upon those who relied upon it. This approach exposes the moral cost of
retrospective justice. If a postwar court punishes conduct that was authorized
by prior law, it should not hide the retroactivity by redefining the old law
out of existence. The court must explain why punishing grave wrongdoing
outweighs the value of legal certainty. Hart’s position protects intellectual
honesty. Moral judgment should not be smuggled into classification to avoid
confronting tragic choices. Sometimes every available option carries a defect:
impunity, retroactivity, selective prosecution, or destabilization. However,
the critique does not prove that morality can never affect legal validity. In
constitutional systems, equality, dignity, and due process may be part of the
law’s own higherorder criteria. Nor does it answer the institutional question
of whether a regime that abandons legality deserves recognition on the same
terms as an ordinary legal order.

Nuremberg and Responsibility Beyond Domestic Law

The postwar Nuremberg framework rejected domestic authorization as a com-
plete answer to international criminal responsibility. Principle II states that
domestic law does not relieve a person of responsibility under international
law, and Principle IV makes obedience to government or superior orders non-
exculpatory when a moral choice was possible. The trials were legally and
morally complex. Critics raised concerns about retroactivity, victor’s justice,
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and selective enforcement. Defenders argued that the crimes were already
prohibited by treaties, customs, and fundamental principles, and that their
gravity made complete impunity unacceptable. The Nuremberg Principles
formalized a crucial proposition: public office does not erase personal agency.
A state cannot transform atrocity into innocence merely by issuing orders. The
legal system that authorizes wrongdoing may itself be judged by standards
outside its domestic hierarchy. This does not mean that every soldier or official
bears equal responsibility. Coercion, knowledge, rank, capacity to refuse, and
causal contribution matter. But "the law required it" is not a complete defense
when the command is manifestly criminal. The case demonstrates that moral-
ity enters law not only as private conscience but through international norms
defining limits to sovereign authorization (United Nations 1950, Principles
II-IV).

Constitutional Morality

Constitutions often incorporate moral concepts into positive law. Equality,
liberty, dignity, due process, proportionality, reasonableness, and freedom
from cruel punishment cannot be applied through source identification alone.
They require evaluative judgment. Constitutional morality is not simply
the personal morality of judges. It is the normative structure expressed by
constitutional text, history, institutional design, precedent, and the political
commitment to equal citizenship. Its purpose is to discipline ordinary law
through higher principles. This structure complicates the claim that immoral
law remains law. An enactment may pass through ordinary legislative proce-
dure yet violate a superior constitutional norm. It is then invalid not because
morality floats above the legal system, but because moral principles have been
incorporated into the system’s own criteria. The danger is judicial overreach.
Open-ended principles can allow courts to impose contested values. Judicial
reasoning must therefore be transparent, precedent-sensitive, institutionally
modest, and grounded in constitutional commitments rather than intuition
alone. Constitutional morality shows that the relation between law and moral-
ity varies by legal system. In some orders, moral defect is external criticism.
In others, it is also internal legal argument.

Dworkin and Law as Integrity

Ronald Dworkin argued that law includes principles as well as rules. Judges
deciding difficult cases do not merely exercise discretion after the sources
run out. They interpret legal practice in light of principles that best justify
the community’s institutional history. Law as integrity asks officials to treat
the legal system as speaking with a coherent moral voice. Past decisions
matter, but their authority depends partly upon how they can be fitted within
principles of fairness, justice, and procedural due process. This approach
reduces the distance between law and morality. Legal rights may exist even
when no explicit rule states them, because principles already embedded in
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practice support them. The theory faces a problem when institutional history
is deeply unjust. Integrity with a corrupt tradition may reproduce corruption.
Dworkin’s answer depends upon constructive interpretation: the judge seeks
the best moral justification of the practice, not simple continuity with every
past decision. The insight is important. Legal meaning is not exhausted
by textual pedigree. Yet interpretive morality requires constraint. Without
attention to enacted sources and institutional role, integrity can become a
refined name for judicial preference (Dworkin 1986).

Raz and Authority as Service

Joseph Raz defended legal positivism while offering a moral theory of au-
thority. Legitimate authority serves subjects by helping them better conform
to reasons that already apply to them. Law can mediate complex practical
reasons, coordinate action, and reduce the burdens of individual calculation.
This service conception explains why authority cannot be justified merely by
origin. A directive deserves obedience when the institution is more likely than
subjects acting separately to guide them toward right action in the relevant
domain. An immoral law fails this test because it does not serve the reasons
that apply to persons; it distorts or defeats them. Yet the law may remain
legally valid under source-based criteria. Raz therefore preserves the con-
ceptual separation while making legitimacy morally demanding. The theory
also limits jurisdiction. An authority may be competent in road safety and
incompetent in religion, intimate association, or conscience. Expertise and
coordination justify power only within a domain. Raz’s account supports a
precise conclusion: validity identifies the directive; legitimacy determines
whether its claim to exclusionary authority succeeds. An immoral law can
exist as law while failing as authority (Raz 1979).

The Morality of Legal Interpretation

Interpretation is unavoidable because legal language is general, circumstances
change, precedents conflict, and facts require characterization. Judges choose
among plausible readings, determine relevance, and decide how principles
interact. These choices are morally significant. A narrow interpretation may
protect liberty; a broad one may extend punishment. A court may emphasize
equality, reliance, public safety, legislative purpose, or institutional restraint.
Even textualism requires judgment about ordinary meaning, context, and level
of generality. The existence of interpretation does not license judicial freedom
without limit. Legal authority depends upon fidelity to sources, procedural
fairness, reasoned explanation, and awareness of institutional competence.
Judges should not convert every moral disagreement into constitutional inva-
lidity. Yet when a statute supports both a just and an unjust reading, moral
principle can properly guide choice. Presumptions against retroactivity, arbi-
trary deprivation, discriminatory treatment, and severe punishment express
the law’s own concern with legitimate coercion.
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Interpretation is therefore one point at which morality enters legal practice
without erasing positive law. The judge does not invent a new legal order, but
neither does the judge operate as a mechanical mouthpiece.

Judicial Duty Under Unjust Law

A judge confronted with unjust law faces competing obligations: fidelity to en-
acted sources, equal treatment, institutional role, conscience, and protection
of persons from wrongful harm. Possible responses include narrow interpreta-
tion, constitutional invalidation, procedural delay, reasoned dissent, recusal,
resignation, or direct refusal. The appropriate response depends upon the
severity of injustice, clarity of law, judicial authority, and likely consequences.
Routine substitution of personal morality would undermine democratic gov-
ernment and legal predictability. But unconditional enforcement would turn
judicial office into moral anesthesia. The office carries responsibility precisely
because judgments transform legal text into coercive consequence. A judge
should first use lawful interpretive resources to avoid injustice. Where higher
law authorizes invalidation, that power should be exercised with reasons.
Where no lawful route exists and the rule demands grave wrongdoing, resig-
nation or refusal may be morally required. There is no formula that removes
tragedy. A judge may preserve institutional integrity by applying a bad law in
one case or destroy integrity by legitimating persecution. Moral seriousness
begins by refusing to pretend that office eliminates choice.

Prosecutors and Selective Power

Prosecutors possess extraordinary discretion. They decide whom to charge,
which offenses to pursue, what plea to offer, and what punishment to seek. A
formally valid criminal law may become more or less unjust through these
choices. Selective enforcement can reproduce race, class, and political hier-
archy even when statutory language is neutral. Conversely, discretion may
mitigate harsh law by declining marginal cases or favoring alternatives to
incarceration. This power creates a moral dilemma. Nonenforcement may
protect individuals but undermine equality if decisions are hidden or incon-
sistent. Aggressive enforcement may satisfy formal duty while producing
disproportionate harm. Prosecutorial ethics requires more than conviction
rates. The prosecutor represents public justice, not merely state victory. Evi-
dence, culpability, proportionality, collateral consequences, and discriminatory
impact must inform decision.

When a law is gravely unjust, resignation, transparent nonenforcement,
or institutional challenge may be justified. But covert nullification can itself
become unaccountable power. The proper response should seek both moral
correction and public accountability.



124 THE ARCHITECTURE OF HUMAN ORDER

Police and the Immediate Use of Force

Police translate law into immediate encounters. Their decisions determine
whether rules become warning, arrest, search, restraint, injury, or death.
The moral quality of law cannot be separated from the discretion and force
through which it is applied. An officer may be legally authorized to act yet
morally required to use less force. De-escalation, necessity, proportionality,
and respect for dignity are not optional decorations. They define whether
public force remains protective rather than punitive. Unjust laws place officers
in a sharper conflict. Enforcing discriminatory movement restrictions, sup-
pressing peaceful dissent, or assisting wrongful deportation may be officially
required. The defense of obedience weakens as the injustice becomes manifest
and the officer’s contribution becomes direct. Institutional reform matters
because individual conscience alone is insufficient. Training, supervision,
documentation, independent review, and clear limits on discretion reduce
reliance upon heroic refusal. A legitimate legal order should not demand
that citizens depend upon private mercy from armed officials. The immediate
nature of police power makes moral responsibility unavoidable. Force cannot
be made just merely by attaching a statute number to it.

Lawyers and Professional Role

Lawyers are often expected to represent clients zealously within the law.
This role protects adversarial fairness, ensures access to legal expertise, and
prevents officials from deciding that unpopular persons deserve no defense.
Professional role, however, is not complete moral immunity. Lawyers can
design evasive structures, facilitate exploitation, intimidate vulnerable oppo-
nents, or use procedure to defeat legitimate claims. Conduct may be lawful
and professionally strategic while morally corrupt. The distinction between
representation and endorsement is important. Defending an accused person
does not endorse the alleged act. Protecting due process serves the integrity
of law. But assisting a client in continuing serious wrongdoing is different
from testing the state’s proof. Lawyers confronting unjust law may challenge
it, document its effects, advise civil resistance, or withdraw from participation.
Their specialized knowledge creates enhanced responsibility because they
understand how formal arrangements distribute power.

The profession’s moral purpose is not simply to maximize client advantage.
It is to make legal institutions usable while preserving duties to court, public
order, and persons affected by legal strategy.

Bureaucracy and Distributed Responsibility

Legal injustice is often administered through bureaucracy. Each official per-
forms a limited task: entering data, processing a form, approving a transfer,
scheduling a hearing, or transporting a detainee. Responsibility becomes
fragmented. Fragmentation creates moral distance. No single actor appears
to cause the whole harm. Each can say that another office made the decision.
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Yet the system functions only because many persons contribute. Bureaucratic
legality also narrows attention. Officials are rewarded for procedural accuracy,
speed, and compliance, not for examining the moral purpose of the process.
The file replaces the person. Moral responsibility should track knowledge, ca-
pacity, role, and contribution. A low-level clerk under threat is not equivalent
to an architect of policy. But limited role does not reduce responsibility to
zero. Repeated participation in manifest injustice can become culpable even
without final decision-making power. Institutions should create channels for
objection, whistleblowing, review, and refusal. A legal order that punishes
every conscientious concern trains its servants to become instruments rather
than agents.

The Ordinary Citizen and the Duty to Obey

Citizens generally have reasons to obey law: coordination, fairness to others,
prevention of harm, support for legitimate institutions, and respect for demo-
cratic settlement. These reasons sustain ordinary life. But there is no universal
moral duty to obey every law merely because it is law. The duty is differenti-
ated. A person has strong reason to obey safety regulations that protect others.
The reason is weaker for technical violations causing no harm. It may reverse
when compliance would directly assist serious injustice. Citizens must also
distinguish disagreement from oppression. Losing a democratic contest does
not make a law illegitimate. Shared government requires accepting many
outcomes one considers mistaken. Resistance becomes justified when ordinary
political defeat is transformed into denial of equal standing, fundamental
right, or meaningful remedy. Prudence matters. Noncompliance can expose
families, coworkers, and communities to retaliation. Moral judgment should
not romanticize sacrifice demanded of vulnerable persons.

The responsible citizen asks not only "Is this law?" but "What does compli-
ance make me do, to whom, under whose authority, and with what alterna-
tives?"

Civil Disobedience

Civil disobedience is a public, conscientious breach of law intended to protest
injustice and provoke reform. It accepts that legal obligation can conflict with
political morality while often affirming the broader legitimacy of the legal
order. Classical civil disobedience is nonviolent, communicative, and willing to
accept legal consequence. Acceptance of punishment demonstrates respect for
law’s general structure, though it is not always morally required. Punishment
may be excessive, discriminatory, or strategically destructive. The justification
depends upon seriousness of injustice, exhaustion or futility of ordinary
remedies, proportionality, connection between breach and grievance, and
respect for the rights of others. Disobedience that imposes severe unchosen
harm upon innocent persons weakens its moral claim. Civil disobedience
exposes a contradiction within legal authority. The dissenter violates a rule
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in order to appeal to principles the legal system professes but fails to honor.
The act treats law as corrigible rather than sacred. An immoral law can
therefore remain law while becoming a proper object of principled violation.
The breach does not deny legal existence; it denies rightful authority.

Conscientious Refusal

Conscientious refusal is narrower than civil disobedience. A person declines to
perform conduct believed to be gravely wrong, often without seeking general
political transformation. Examples include refusal to participate in torture,
discriminatory enforcement, execution, or forced medical intervention. The
moral strength of refusal depends upon the directness of participation and se-
riousness of harm. The closer the person’s act is to the wrong, the stronger the
claim that conscience must not be overridden. Accommodation is appropriate
when it does not transfer substantial burdens or deny others equal service. But
conscience cannot become a license for officials to withhold lawful rights from
citizens based on private belief. A public office is not private property. Where
accommodation is impossible, the official may need to resign rather than
impose personal morality through selective service. Where the law demands
manifest atrocity, refusal may be required even at personal cost.

Conscience deserves protection because law governs through human agents.
Yet it must be disciplined by jurisdiction, equality, and the rights of those
affected.

Resistance and the Breakdown of Ordinary Obligation

When injustice becomes systematic, ordinary channels may cease to function.
Courts are captured, elections manipulated, opposition criminalized, and pub-
lic criticism punished. Under these conditions, the presumption of obedience
deteriorates. Resistance ranges from documentation and noncooperation to
strikes, sanctuary, sabotage, and, in extreme cases, force. The moral thresh-
old rises with the destructiveness of the method. Violent resistance risks
harming innocents, escalating repression, and replacing one domination with
another. The collapse of legal legitimacy does not eliminate moral constraints.
Opponents of tyranny remain responsible for necessity, proportionality, dis-
crimination between targets, and the political order they seek to create. Still,
a regime cannot demand unconditional obedience after destroying reciprocal
accountability. Law’s claim is relational. Institutions that treat subjects as
enemies or instruments cannot invoke civic duty while denying citizenship
in substance. The question is no longer whether one statute is immoral, but
whether the legal order has ceased to function as a common framework. At
that point, resistance may address the structure rather than the isolated rule.
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Emergency Power

Emergencies intensify the relation between law and morality because gov-
ernments claim expanded power under conditions of fear and uncertainty.
Temporary restrictions may be necessary to protect life, public health, or
constitutional order. Emergency law becomes immoral when necessity is
fabricated, burdens are discriminatory, powers are indefinite, review is dis-
abled, or officials use crisis to suppress ordinary opposition. The language
of survival can convert exceptional measures into permanent government.
Legality supplies essential safeguards: clear authorization, temporal limits,
evidentiary thresholds, legislative supervision, judicial review, publication,
and restoration of ordinary rights. These procedures are moral protections be-
cause emergency decisions carry severe risks of irreversible harm. A formally
authorized emergency measure can still be unjust. Conversely, an official may
depart from ordinary procedure to prevent immediate catastrophe, but must
later justify the departure and accept review.

Necessity does not erase morality. It changes the circumstances in which
proportionality and responsibility are judged. The more power government
claims, the stronger its burden of proof.

Criminal Law and Moral Condemnation

Criminal law expresses society’s strongest formal condemnation. It authorizes
arrest, stigma, surveillance, confinement, and sometimes death. Because its
consequences are severe, the moral legitimacy of criminalization requires
more than majority dislike. A defensible criminal prohibition should identify a
serious public wrong, establish culpability, provide fair notice, demand proof,
and impose proportionate punishment. Status offenses, vague crimes, strict
liability for grave penalties, and selective enforcement weaken the connection
between blame and responsibility. An immoral criminal law may punish
harmless conduct, protect hierarchy, or assign excessive penalties. Its validity
does not create moral guilt. A person convicted under such a law may be
legally guilty and morally innocent. This distinction is critical. Legal guilt is
a status produced by adjudication under rules. Moral blame depends upon
reasons, intention, knowledge, harm, and justification. The state cannot
manufacture desert through conviction alone. Where criminal law becomes
detached from culpable wrong, punishment is no longer public accountability.
It becomes managed suffering.

Punishment

Under Unjust Law Punishment adds a second moral question to the first.
Even when prohibition is justified, the imposed consequence may be cruel,
excessive, discriminatory, or counterproductive. A valid sentence can therefore
be immoral in degree or method. Mandatory penalties may ignore context.
Cash bail may punish poverty before conviction. Collateral consequences may
extend disability long after the formal sentence. Conditions of confinement
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may degrade persons beyond any defensible purpose. Officials who administer
punishment cannot assume that judicial authorization settles every moral
issue. Medical neglect, unnecessary isolation, humiliation, and violence
remain wrong inside lawful custody. The relation between law and morality is
especially visible here because the punished person is under state control. The
state cannot justify abuse by citing the person’s prior wrongdoing. Jurisdiction
to punish is limited by dignity, proportionality, and the purposes of sentencing.
An unjust punishment may be legally imposed while failing to create any
moral entitlement to inflict it. Institutional responsibility continues after the
judgment is entered.

Private Law and Hidden Morality

Private law is sometimes treated as less morally charged than criminal or con-
stitutional law. Contract, property, and tort appear to regulate relations among
private persons rather than impose public values. Yet private law defines
power. Contract rules determine when consent is valid, which promises are
enforceable, and how inequality affects agreement. Property law determines
exclusion, use, inheritance, and access. Tort law decides which injuries count
and who bears risk. A formally voluntary transaction may be shaped by des-
peration, monopoly, misinformation, or dependency. Enforcement can convert
structural inequality into legal obligation. The state is involved because courts
and officials supply coercive remedy. This does not make private ordering
illegitimate. Stable rights enable planning, investment, privacy, and autonomy.
But the legal system must examine fraud, unconscionability, exploitation, and
externalized harm. The morality of law is therefore not confined to dramatic
prohibitions. It is present in the background rules that distribute bargaining
power and define whose loss becomes legally visible.

Administrative Law and Invisible Governance

Modern citizens are governed extensively by administrative agencies. Regula-
tions, licenses, benefit determinations, risk classifications, and enforcement
priorities shape daily life. Much of this power is technical and difficult for
the public to observe. Administrative law can advance moral goods through
expertise, consistency, and prevention. It can also produce injustice through
opaque standards, automated decisions, inaccessible procedures, and exces-
sive deference to institutions. An immoral administrative rule may never
attract the attention given to a criminal statute, yet it can deny housing,
healthcare, employment, migration status, or subsistence. Small procedural
barriers can become decisive when imposed upon persons with limited time
and resources. Moral legitimacy requires notice, reasons, participation, review,
data accuracy, proportionality, and remedies. Expertise does not eliminate
the need for justification. Technical vocabulary can conceal value judgments
about acceptable risk and distributive burden. Administrative legality must
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therefore be evaluated by its lived effects. A system may be orderly from the
office’s perspective and arbitrary from the citizen’s.

International Law and Moral Limits on Sovereignty

International law restricts the claim that each state may define legality entirely
for itself. Human rights, humanitarian law, and prohibitions against genocide,
slavery, torture, and aggression assert standards that domestic enactment
cannot rightfully cancel. The authority of international law remains contested
because enforcement is uneven and institutions reflect geopolitical power.
Selectivity damages legitimacy. Powerful states may demand compliance from
weaker states while resisting accountability themselves. Yet inconsistency
does not erase the principles. The fact that a prohibition is imperfectly
enforced does not make torture morally permissible. International norms
provide vocabulary and institutional pathways for judging domestic legal evil.
These norms also demonstrate that positive law can incorporate moral limits
across jurisdictions. Treaties, customary law, and international adjudication
translate ethical prohibitions into public legal standards. Sovereignty remains
important for self-government, but it is not a license to convert persons within
a territory into objects of unrestricted state will. A legal order’s treatment of
human beings is not insulated from judgment by borders.

Custom, Tradition, and Social Morality

Law often reflects custom and inherited moral judgment. Practices become
presumptions, doctrines, and institutional forms. Tradition can preserve accu-
mulated knowledge and stabilize expectations. But social morality may itself
be unjust. Long duration does not transform hierarchy into right. Customs
governing gender, caste, race, sexuality, or family authority may normalize
domination precisely because alternatives are suppressed. Courts and legis-
lators should therefore treat tradition as evidence, not verdict. The age of
a practice may show reliance and social meaning, but it does not establish
moral legitimacy. Inquiry must ask who shaped the tradition, who benefited,
who was silenced, and whether present persons can reject it. Law can either
fossilize inherited prejudice or subject it to public reason. Reform need not
despise the past. It distinguishes practices that support human goods from
those that survive through unexamined power. The relationship between law
and morality is dynamic because morality itself is historically contested. Legal
reform often occurs when excluded persons expose the partiality of what had
been called common sense.
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Democratic Enactment and Majority Error

Democracy gives law moral weight because those governed participate, di-
rectly or indirectly, in authoring public rules. Political equality, contestation,
and peaceful revision distinguish democratic command from unilateral rule.
But democratic pedigree does not sanctify every outcome. Majorities can
exploit minorities, manipulate districting, restrict voting, or convert prejudice
into legislation. A decision can be procedurally democratic and substantively
unjust. The moral authority of democracy depends upon conditions that make
participation meaningful: equal status, access to information, freedom of
speech, competitive elections, and protection from retaliation. Democracy is
not merely counting preferences. It is a continuing structure of reciprocal citi-
zenship. Judicial review, rights, bicameralism, and procedural constraints may
limit majority power, but they too require justification. Countermajoritarian
institutions can protect minorities or entrench elites. An immoral democratic
law may still be law and may deserve temporary compliance for reasons
of institutional stability. Yet citizens retain the right to criticize, organize,
litigate, and seek repeal. Democracy authorizes decisions; it does not abolish
conscience.

Legal Certainty as a Moral Value

Legal certainty is not merely administrative convenience. Predictable rules
protect persons against arbitrary force, enable planning, and constrain offi-
cials. Retroactive punishment and sudden legal change can destroy agency
even when undertaken for a good purpose. This gives positive law moral
importance independent of the justice of each rule. A society governed only
by discretionary judgments of fairness would expose citizens to uncertainty
and favoritism. Yet certainty is one value among others. A stable system
of discrimination is not justified by its predictability. The question is how
to reform injustice without reproducing arbitrariness. Prospective change,
public explanation, transitional provisions, compensation, and reasoned adju-
dication can preserve legitimate reliance while correcting wrong. In extreme
cases, immediate invalidation is necessary because continued enforcement
causes intolerable harm. The moral relation between law and morality is
therefore not a choice between justice and certainty. Just institutions need
both. Certainty without justice stabilizes domination; justice without legal
form risks becoming unaccountable discretion.

Transitional Justice

After authoritarian rule or systemic injustice, societies must decide how to
address past legal wrongs. Options include prosecution, truth commissions,
reparations, institutional reform, amnesty, lustration, and public memorial-
ization. Each option presents conflicts. Prosecution may violate expectations
created by prior law or appear selective. Amnesty may secure peace but
deny victims recognition. Broad removal of officials may weaken institutions,
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while continuity may preserve the personnel of repression. Transitional justice
exposes the inadequacy of simple formulas. Declaring all prior law void
may destabilize property, family, and administrative relations unrelated to
abuse. Recognizing all prior law may legitimize persecution. A differentiated
approach is required. Ordinary reliance interests may be preserved while dis-
criminatory judgments are vacated, property restored, victims compensated,
and manifest crimes prosecuted under defensible standards. The purpose is
not to purify history through fiction. It is to reconstruct a legal order capable
of acknowledging its own wrongdoing. A society becomes more legitimate
when it records how law was used against persons rather than hiding injustice
behind continuity.

A Composite Test for Immoral Law

No single criterion resolves every conflict between law and morality. A disci-
plined evaluation should examine several dimensions. First, pedigree: was the
rule produced by authorized sources? Second, jurisdiction: did the institution
possess a legitimate right to govern this domain? Third, procedure: was
the rule public, prospective, intelligible, stable, and fairly applied? Fourth,
purpose: what public good does it claim to serve? Fifth, evidence: is the
asserted need real and adequately demonstrated? Sixth, status: does the rule
treat affected persons as equal subjects or subordinate material? Seventh,
harm: what injuries, risks, and dependencies does it create? Eighth, propor-
tionality: are the means necessary and no more restrictive than required?
Ninth, remedy: can those burdened challenge error or abuse? Tenth, systemic
effect: how does the rule interact with broader structures of power? A law
may survive some tests and fail others. The severity and combination of
defects determine the response. Minor injustice calls for reform. Grave direct
harm may justify disobedience. Systematic repudiation of equal personhood
may defeat the order’s claim to legitimacy.

Degrees of Moral Defect

Not all immoral laws are equally immoral. A tax provision may distribute
burdens imperfectly. A licensing rule may be unnecessarily restrictive. A
sentencing statute may be disproportionate. A racial caste law denies equal
personhood. A command to torture attacks bodily and moral agency directly.
Degrees matter because legal response should be proportionate. If every defect
is described as tyranny, moral language loses discrimination. Courts and
citizens also need standards for deciding when ordinary compliance, political
opposition, litigation, disobedience, or resistance is justified. Relevant factors
include seriousness of harm, intention, scope, reversibility, discriminatory
status, availability of remedy, and the person’s role in enforcement. A technical
inequity may not defeat the general duty to obey. A demand to commit atrocity
does. Moral gradation also protects legal stability. It prevents judges from
invalidating policy merely because they would have legislated differently. At
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the same time, it prevents stability from becoming an excuse for tolerating
extreme wrong. The central question is not whether a law is perfect. No legal
order is. It is whether the defect remains compatible with governing persons
as equals.

Objections and Replies

One objection holds that allowing moral judgment to limit law invites chaos.
Each person will obey only preferred rules. The reply is that moral non-
compliance requires disciplined justification, not preference. Seriousness,
evidence, proportionality, and respect for others distinguish conscience from
convenience. A second objection claims that identifying unjust enactments
as law legitimizes them. The reply is that classification is not endorsement.
Naming legal evil reveals institutional responsibility and prevents officials
from hiding behind the claim that abuse was merely accidental lawlessness.
A third objection argues that morality is too contested to constrain law. Moral
disagreement is real, but legal systems already rely upon concepts such as
equality, cruelty, reasonableness, and culpability. Contestability requires ar-
gument and procedure, not silence. A fourth objection claims that radical
injustice automatically ceases to be law. This captures the destruction of
authority but risks denying institutional fact. A more precise conclusion is
that extreme injustice may leave a norm legally recognizable under one crite-
rion while invalid under higher constitutional law, morally nonbinding, and
politically illegitimate.

Final Synthesis: Law Without Moral Immunity

An immoral law can still be law when it satisfies the social and institutional
criteria by which a legal system identifies valid norms. This answer preserves
analytical clarity and historical truth. Slavery, apartheid, persecution, and
authoritarian repression were not always failures to create law. They were
often achievements of organized legal power directed toward wrongful ends.

But legal existence is not moral authority. A valid rule may fail to create an
obligation of obedience. Its enforcement may be illegitimate. Officials may
be required to interpret it narrowly, challenge it, refuse participation, resign,
or accept responsibility for carrying it out. In constitutional systems, moral
principles may also be part of positive law, making some immoral enactments
legally invalid. The relationship between law and morality is therefore neither
identity nor isolation. Law needs institutional form because moral judgment
alone cannot coordinate a plural society. Morality remains necessary because
institutional form cannot justify coercion merely by reproducing itself. The
decisive principle is this: law must never be granted moral immunity by its
own procedures. Every command that governs persons remains answerable
to the status, agency, vulnerability, and rights of those upon whom it acts.
To call a rule law is to identify its place within an order. Whether that order
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deserves obedience remains a separate judgment - and sometimes the more
important one.

Conclusion: The Responsibility That Remains The question "Can an immoral
law still be law?" should not be answered with a slogan. The answer is yes in
the limited sense that legal validity can arise from recognized social sources
even when the rule is unjust. The answer is no if "law" is used to mean a
command that necessarily possesses moral authority, creates a genuine duty, or
deserves enforcement. The word carries several functions, and jurisprudence
must state which one is at issue. This distinction places responsibility where it
belongs. Legislators cannot defend injustice by citing procedure alone. Judges
cannot treat interpretation as morally empty. Prosecutors, police, lawyers, and
administrators cannot dissolve agency into office. Citizens cannot assume that
legality settles conscience, nor that conscience cancels every public obligation.
A coherent legal order must preserve positive law because common life
requires public standards, stable procedures, and institutions capable of
resolving disagreement. It must also remain open to moral judgment because
law governs through coercion and can institutionalize injury. The rule of law
is not the worship of enacted text. It is the disciplined subjection of power
to forms that make coercion public, reviewable, limited, and answerable to
those governed. Law becomes legitimate not when it escapes morality, but
when it accepts that its authority must be justified. The final boundary is
not between law and morality as isolated domains. It is between law that
treats persons as participants in a common order and law that reduces them
to objects of administration. The first may demand obedience. The second
may still command, but it has begun to lose the right to be obeyed.
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